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46 Filed Feb 3 1955 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

PETER GRAUERT and HANS HERBERT GRAUERT, 
Minors, represented by their father, Dr. Hans Grau- 
ert, as next of kin and natural guardian, 

Plaintiffs 


y. 

JOHN FOSTER DULLES, 

Defendant. 

Civil Action No. 89-53 

Amended Complaint for Declaratory Judgment 

A 

1. Plaintiff Peter Grauert was bora at Frankfurt, Ger¬ 
many, as son of Dr. Hans Grauert, and Mrs. Leila 
Bemstorff-Grauert, on January 31, 1941. He is re¬ 
siding with his parents at 77 Southern Parkway, 
Rochester 18, N. Y. 

2. Plaintiff Hans Herbert Grauert was bora at Frank¬ 
furt, Germany, as son of Dr. Hans Grauert and Mrs. 
Leila Bemstorff-Grauert, on August 31, 1942. He is 
residing with his parents at 77 Southern Parkway, 
Rochester 18, N. Y. 

3. Dr. Hans Grauert, domiciled and residing at 77 
Southern Parkway, Rochester 18, N. Y., is the father 
of both plaintiffs, still being married to and living 
with Mrs. Leila Bemstorff-Grauert at the said ad¬ 
dress, and as such is next of kin, next friend and 
natural guardian of the plaintiffs. Dr. Grauert was 
naturalized after he and the plaintiffs took perma¬ 
nent residence in the United States. 
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B 

4. Mrs. Leila Bernstorff-Grauert, plaintiffs’ mother, was 
bom on January 21, 1917, at New York, and is a 
native-born American citizen. 

5. Mrs. Leila Bernstorff-Grauert has resided in the 
United States for ten years prior to the birth of the 

plaintiffs, at least five of which were after attaining 
the age of sixteen. 

O 

6. Plaintiffs are citizens by birth pursuant to Section 
201 (1) of the Nationality Act of 1940 (8 USCA, 
Sec. 713). 

7. Pursuant to 22 CFR 113.6 (formerly 109.12), 
47 plaintiffs are entitled to issuance of a birth certifi¬ 
cate by the American consul for the district of 
their birth. The said regulation reads as follows: 

“Consular officers are required, upon application, 
to record the birth of children to American par¬ 
ents abroad. They should impress upon Ameri¬ 
can citizens resident in their respective districts 
the desirability and importance of a prompt reg¬ 
istration of such birth. . . .” 

8. Plaintiffs have applied for such birth registrations. 
Their applications were submitted by the consul to 
the defendant or his predecessor in office; the latter 
decided to deny the applications on the ground that 
plaintiffs be no citizens by birth and caused the de¬ 
cision to be communicated to the plaintiffs. Copies 
of defendant’s letters to this effect are appended 
hereto as Exhibits 1 and 2 and made part hereof by 
reference. 

9. Defendant has reaffirmed the determination that 
plaintiffs be no American citizens by birth thereafter 
by letter to counsel and by admitting the denial in 
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his answer to the original complaint. (See copy of 
letter appended as Exhibit 3 and made part hereof 
by reference). 

D 

10. Plaintiffs have no remedy to determine their citizen¬ 
ship by birth other than the declaratory judgment 
statute, unless they want to risk the consequences of 
the differentiation between naturalized citizens and 
citizens by birth in the face of the existing negative 
determination by defendant. 

11. Jurisdiction of this Court is based on the Declaratory 
Judgments Act (28 USCA, Sec. 2201). 

WHEREFORE, plaintiffs pray that the Court declare 
them to be citizens of the United States by birth and 
grant them any other relief the Court deems just and 
equitable. 

/s/ George Eric Rosden 
George Eric Rosden 
1025 Vermont Avenue, N. W. 
Washington 5, D. C. 

Attorney for Plaintiffs 
• • •. • 

89 Filed Apr 18 1955 Harry M. Hull, Clerk 

Answer to Amended Complaint 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 

This Court lacks jurisdiction herein, there being no 
case or controversy stated. 
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Third Defense 

This Court lacks jurisdiction under the provisions of 
the Immigration and Nationality Act of 1952. 

Fourth Defense 

The subject matter of the complaint is barred by the 
statute of limitations. 


Fifth Defense 

The subject matter of the complaint is moot. 

Sixth Defense 

Answering the numbered paragraphs of the complaint, 
defendant avers: 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Denied. 

6. Denied. 

7. Denied. 

90 8. Admitted. 

9. Admitted. 

10 and 11. Paragraphs 10 and 11 state conclusions of 
law to which an answer is not required. 

WHEREFORE, defendant demands judgment plus the 
costs of this suit. 

/s/ Leo A. Rover 

United States Attorney 

* • * • 

(Exhibits 1 to 3 are identical with plaintiff s’ Exhibits 
2, 3 and 4 (see pp. 60, 61, 62.)) 
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91 Filed Aug 26 1955 Harry M. Hull, Clerk 

Opinion 

Plaintiffs, through their father, Dr. Hans Grauert, seek 
a declaration by the court under the Declaratory Judg¬ 
ment Act [28 U.S.C.A. §2201] that they are citizens of 
the United States by birth by virtue of §201 (g) of the 
Nationality Act of 1940 (formerly 8 U.S.C.A. §601). 

Mrs. Leila Bernstorf Grauert, the mother of the plain¬ 
tiffs, a United States Citizen, was born in New York on 
January 21, 1917, and lived in the United States until 
June 1937. In July of that year she was married to Dr. 
Grauert in Hamburg, Germany. 

The couple intended to return to the United States, 
but their return was delayed by the necessity of attend¬ 
ing the estate of Dr. Grauert senior; then Dr. Grauert 
could no longer obtain the required German exit per¬ 
mit; and finally the war broke out. Mrs. Grauert made 
visits to her parents in New York in 1938 and 1939. 

The plaintiffs were bora in 1941 and 1942 respectively 
at Frankfurt, Germany and were refused birth certificates 
by the American Consul of that district. They are now 
naturalized citizens through the naturalization of their 
father. 

92 The issues presented are two: first, does the 
court have jurisdiction under the Declaratory Judg¬ 
ment Act [28 U.S.C.A. §2201]; and secondly, if there is 
jurisdiction is the requirement under §201 (g) of the Na¬ 
tionality Act of 1940 that there be five years residence 
in the United States of the citizen parent after the age 
of sixteen satisfied. 

This type of complaint does not have to be brought 
under §5*03 of the Nationality Code of 1940 [§360(a) of 
the Immigration and Nationality Act of 1952], but it may 
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be instituted under the Declaratory Judgment Act [28 
U.S.C.A. §2201]. [Mung Ngow v. Dulles, 122 F. Supp. 
709 (1954)]. It should be dismissed, however, because it 
does not present a controversy within the meaning of the 
Act [28 U.S.C.A. §2201]. 

The Declaratory Judgment Act created a new proce¬ 
dural remedy but it did not broaden the courts’ jurisdic¬ 
tion nor altered the concept of justiciability. [Alabama 
Federation of Labor v. McArdory, 325 U.S. 450 (1945)]. 
The declaratory action must present a “case or contro¬ 
versy” within the meaning of the Constitution. [Aetna 
Life Insurance v. Haworth, 300 U.S. 227 (1937)]. 

Although the requirements of justiciability in an action 
for declaratory relief have not been clearly articulated, 
an issue will usually be deemed justiciable if a coercive 
cause of action has already accrued to one of the parties 
with regard to that issue, or if it is relatively certain 
that coercive litigation wdll eventually ensue between the 
same parties if a declaration is refused. [62 Harv.L.Rev. 
787 (1949) Developments in the Law: Declaratory Judg¬ 
ments 1941-1949]. Cases cited by plaintiffs are illustra¬ 
tive of this. [See Aetna v. Haworth, 300 U.S. 227 (1937); 
Akron v. Barnes, 215 F. 2d 423 (1954); Delaney v. Car¬ 
ter, 174 F. 2d 314 (1949); Aetna v. Quarles, 92 F, 2d 321 
(1937); Edelmann v. Triple A Specialty Company, 88 F. 
2d 852 (1937); Sunshine Mining Company v. Carter, 41 
F. Supp. 60 (1941)]. 

93 In the case at bar plaintiffs may be harmed if 
they do certain things. Not only is damage to them 
contingent, but there is no recital of intent to do the acts 
bringing them within the area of harm. Hypothetical 
damage is not enough. Courts do not adjudge except 
when definite rights appear on one side and definite pre¬ 
judicial interferences upon the other. [United Public 
Workers v. Mitchell, 330 U.S. 75 (1945)]. 
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Since this court does not have jurisdiction over the 
subject matter, there is no need to discuss the merits. 
However, had there been a justiciable controversy, this 
court would have held that the five year residence re¬ 
quirement had not been met. 

The Supreme Court in Savorgnan v. United States, 338 
U. S. 491 (1950) defined the term “residence” as used in 
§404(a) of the Nationality Act [8 U.S.C.A. §803(a)] as 
follows: 

“The new Act used the term ‘residence* as plainly as 
possible to denote an objective fact • • • It required 
only that it be the ‘place of general abode* 

Although subsequent cases have deviated from this 
definition, see [Acheson v. Yee King Gee, 184 F. 2d 382 
(9th Cir., 1950); Lee You v. Acheson, 109 F. Supp. 98 
(1952); Toy Teung Kwong v. Acheson, 97 F. Supp. 745 
(1951)], the definition of residence under §104 of the 
Nationality Code of 1940 applies to all the sections in 
which residence is used, i.e. §201 as well as §403. Since 
the Supreme Court has defined this literally, consistent 
with §104, this court is duty bound to follow that ruling. 
The term “residence” was defined under a particular sec¬ 
tion that was to have uniform application. To interpret 
five years to mean something less than five years would 
be judicial legislation contra to that approved by the 
Supreme Court. Furthermore, it is difficult for me to 
liberally construe five years to mean anything less than 
five years. 

Hence, had this case been decided on the merits, this 
court would have been forced to hold that the par- 
94 ties had not satisfied the statutory requirements, 
and they were not entitled to citizenship by birth. 

Counsel for defendant is directed to submit forthwith 
proposed findings and judgment in accordance with the 
views herein expressed. 
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DATED: This 22 day of August, 1955. 

/s/ Ben Harrison 
Judge 

« *. • • 

95 Filed Sep 15 1955 Harry M. Hull, Clerk 

Judgment 

Upon consideration of the evidence adduced at the 
trial, the law applicable thereto, and in accordance with 
the memorandum opinion entered herein on the 22nd day 
of August, 1955, it is by the Court this 12 day of Sept., 
1955, 

ORDERED, ADJUDGED AND DECREED that judg¬ 
ment herein be entered in favor of defendant, together 
with the costs of this action, and it is 

FURTHER ORDERED that the complaint herein be 
and the same is hereby dismissed. 

/s/ Ben Harrison 
Judge 

• # • • 

96 Filed Sep 15 1955 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause having come on for trial, the Court enters 
the following findings of fact and conclusions of law: 

Findings of Fact 

1. This is an action under the Declaratory Judgment 
Act (28 U.S.C. 2201) wherein plaintiffs seek a declaration 
that they are citizens of the United States by birth. 

2. Plaintiffs were bom in Frankfurt, Germany, in 1941 
and 1942, respectively, of a mother who was a natural- 
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born citizen of the United States and a father who was a 
citizen of Germany. 

3. Plaintiffs’ mother was bom in New York on Janu¬ 
ary 21, 1917 and lived in the United States until June, 
1937. In July, 1937 she married plaintiffs’ father in 
Hamburg, Germany. Plaintiffs’ mother visited her par¬ 
ents in New l’ork in 1938 and 1939. 

4. The American Consul refused to register plaintiffs 
as American citizens at birth. Plaintiffs are now natu¬ 
ralized citizens of the United States by virtue of the nat¬ 
uralization of their father. 

5. Plaintiffs’ mother did not reside in the United 
States for a period of five years after attaining the age 
of sixteen years and prior to plaintiffs’ births. 

97 Conclusions of Law 

1. The Court lacks jurisdiction over the subject matter 
of the complaint because it does not present a controversy 
within the meaning of the Declaratory Judgment Act (28 
U.S.C. 2201). 

2. Plaintiffs are not entitled to a declaration of citi¬ 
zenship by birth for the reason lhat the five-year resi¬ 
dent requirement under Section 201(g) of the Nationality 
Act of 1940 has not been met. 

/s/ Ben Harrison 
Judge 

Dated: Sept 12, 1955 

* • • • 

98 Filed Nov 9 1955 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the plaintiffs in this case 
hereby appeal to the United States Court of Appeals for 
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the District of Columbia, from the final judgment entered 
in this action on September 15, 1955. 

/s/ George Eric Rosden 
George Eric Rosden 
Attorney for Plaintiffs 
and Appellants 
1025 Vermont Avenue, N. W. 
Washington 5, D. C. 

Copies to be served by mail on: 

(1) The United States District Attorney 

(2) Catherine B. Kelly, 

• Assistant United States Attorney 

(3) -The defendant. 

• # • • 

(Depositions taken at Hamburg, Germany, on Novem¬ 
ber 15 and 16, 1954, pursuant to notice and stipulation.) 

59 WHEREUPON, 

Mr. Rolff Peter Weitzmann 

was called by the Plaintiffs, and testified through the in¬ 
terpreter as follows: 

Direct Examination of the Witness 
By Counsel for the Plaintiffs 

BY MR. ROSDEN: 

Q Will you please state your name and address! 

A Dr. Rolff Peter Weitzmann, Hamburg-Volksdorf, 
Lerchenberg 2. 

• • • • 

Q Do you know a Mrs. Leila Grauert ! 

A Yes. 

Q Do you know whether Leila Grauert is married! 

A Yes. 

Q To whom is she married, if you know! 

A To Dr. Hans Joachim Grauert. 
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MR. ROSDEN: Let the record show that Dr. Hans 
Joachim Grauert is the father of the Plaintiffs, as ap¬ 
pears from the complaint. 

Q Do you know, Dr. Weitzmann, whether any children 
have come of this marriage? 

A Yes. 

Q Are any such children bom in Germany? 

A Yes. 

• • • • 

60 Q Do you know of your own knowledge when 
the aforementioned Dr. Grauert and Leila Grauert 
got married? 

A Yes. 

Q How did you get this knowledge? 

A Because both of them had celebrated their marriage 
in my house. 

Q When was that? 

A In 1936 or 1937. 

Q Do you know of your own knowledge whether these 
two were engaged prior to their marriage? 

A I received such an announcement. 

Q Whence did this announcement come? 

A From America. 

Q Do you know why it came from America when both 
of them were in Germany? 

A They were not in Germany. 

Q Where were they? 

A In America. 

Q You said before that you knew Dr. Grauert since 
1926? 

A Yes. 

Q Did you know him in America or in Germany? 

A In Germany. 

Q Do you know when Dr. Grauert went to America? 

A No. 

Q Do you know for what purpose he went to America? 
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A In order to train. 

61 Q To train for what! 

A Medical knowledge. 

Q Did Dr. Grauert ever come back from America? 

A Yes. 

Q Do yon know when? 

A When Dr. Grauert’s father died. 

• • • • 

Q When did Dr. Grauert’s father die? 

A May I think that over? 

MR. ROSDEN: Surely. 

A I believe it was in 1937. 

• • • * 

62 Q What was the maiden name of Mrs. Grauert? 
A Leila Bemstorff. 

Q WTiat was the family name of her parents ? 

A Bemstorff. 

Q You said before, Dr. Weitzmann, that the parents 
came to Hamburg as well as the sister. Do you know 
how long the parents and the sister, or either of them, 
stayed in Hamburg? 

A No. How long they stayed, that I don’t know. 

Q Do you know whether they left again? 

A Yes. 

Q Do you know what they said as to where they would 
go to? 

A Finally back to America, but whether they did not 
go somewheres else first from here, that I don’t know. 

Q Does this answer refer to the parents and the sis¬ 
ter, or only to one or two of these persons? 

A To the parents and the sister. 

Q Did Mrs. Leila Grauert, at that time Miss Leila 
Bemstorff, stay in Hamburg? 

A After her marriage? Then she was not Miss 
Bemstorff any more. 

MR. ROSDEN: Alright, then I will rephrase my ques¬ 
tion. 
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Q You said before that the marriage took place in 
your house, did you not? Do you know when that 

63 was ? 

A I believe that was in July 1937. 

Q Did the couple or either of them stay in your house 
at that time, or at any other time? 

A I believe not. 

Q Did they go on a honeymoon ? 

A Yes. 

Q To your knowledge, did they return to Hamburg? 
A Yes. 

Q Did you say before that Dr. Grauert’s father died? 
A Yes, I did. 

Q What was the father’s profession? 

A He was a physician. 

Q Do you recall when he died? 

A Yes. 

Q WTien was that? 

A 3 July 1937. 

Q Did Dr. Grauert, that is the person we are talking 
about, take over the practice of his deceased father? 

A No. 

Q Do you know of your own knowledge, Dr. Weitz- 
mann, why he did not do so? 

A Because he wanted to go over again. 

Q To go over where? 

A To America. 

Q Do you know of your own knowledge what he de¬ 
clared his intention to be in America? 

A Yes. 

Q WTiat was it? 

A To complete his training and to stay over there as 
a physician. 

Q Did Mrs. Leila Grauert discuss her intentions with 
you at that time? 

A Yes. 

64 Q Can you tell us what her intentions were? 

A She wanted to go with her husband back in 
America. 

Q Did she intend at that time to stay in Germany any 
length of time? 
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A No, she did not. 

Q Did Dr. and Mrs. Grauert return to America short¬ 
ly after the marriage and the honeymoon? 

A No, they did not. 

Q Why didn’t they return right away, if you know of 
your own knowledge? 

A Because the liquidation of the practice of Dr. 
Grauert’s father and the settlement of the estate with 
his sisters—three sisters—required some time. 

Q In view of the fact that you said before that he did 
not take over the practice of his father, what did Dr. 
Grauert have to do in that practice, if you know? 

A I am not a medical man. He probably had to give 
out information to other physicians—sale. 

Q Sale of what? 

A Inventory, what I want to say is practice furnish¬ 
ings and instruments, I assume. 

m * • • 

Q Did Mrs. Leila Grauert tell you at any time whether 
she liked staying here? 

A No. 

65 Q How am I to understand this answer, Dr. 

Weitzman? Do you mean to say she did not tell 
you, or do you mean to say that Mrs. Grauert did not 
like it? 

A She has repeatedly stated that she wanted to return 
quickly. 

Q At what time was that when she made these state¬ 
ments ? 

A Very soon after the marriage, when I saw her 
again, whenever the discussion came to that point, when¬ 
ever I saw her again. 

Q Do you know of vour own knowledge whether Mrs. 
Grauert became pregnant at that time? 

A I heard of it. 

Q Did you only hear of it, Dr. Weitzmann, or did you 
observe anything to that effect? 


L 



16 A 


A No, I don’t know that any more. 

Q Do yon know whether or not Mrs. Grauert returned 
to the United States at any time after her marriage and 
before the outbreak of the war? 

A Yes. 

Q When was that? 

A I think it was in the beginning of 1938. 

Q Do you know why she went to America at that 
time? 

A No. 

Q Do you know the exact date when she went to 
America at that time? 

A I said before I think it was in the beginning of 
1938. 

Q Do you know the exact date? 

A No. 

Q Do vou know whether and when she returned? 

A Yes! 

Q When was that? 

A Some months later; in order to have her baby here. 
The emphasis is not on here, but on near her husband . 

Q Did she then have a child at that time? 

A Yes. 

66 Q Was the practice of Dr. Grauert, Sr., an ex¬ 
tensive or a small one? 

A It was a large one. 

Q Do you know how long it took Dr. Grauert to liqui¬ 
date this practice? 

A Several months. 

Q Do you know that of your own knowledge, Dr. 
Weitzmann? 

A I have heard of it. 

Q Did Dr. and Mrs. Grauert stay in Hamburg long 
after they returned from their honeymoon? 

A WThat do you mean by the term “long”? 

MR. ROSDEN: Well, I want to ask you—if you know 
—how long they stayed in Hamburg after they returned 
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from their honeymoon. 

A I don’t know that exactly. 

Q Do you know where they stayed in Hamburg! 

A No, I don’t. 

Q Do you know where Dr. and Mrs. Grauert went 
from Hamburg at that time in 1937, whether they went 
anywheres else? 

A First they went on a honeymoon. 

Q And then, where did they go, if you know? 

A Later they went to Frankfurt. 

Q Do you remember when that was? 

A When that was? I guess still in 1937. 

Q Did they go there together? 

A I believe so, yes. 

MR. ROSDEN: Your witness, Counsel. Thank you, 
Dr. Weitzmann. 

Cross-Examination of the Witness 
By Counsel for the Defendant 

BY MR. ANDREW'S: 

Q Did they own their own house in Hamburg or 
Frankfurt? Dr. and Mrs. Grauert, I mean? 

A No, but the mother had a house. 

67 Q Did Dr. Grauert have a place of business, or 
did he have places of business in Hamburg or some 
place else in Germany? 

A No, he did not conduct any practice. 

Q Did Mrs. Grauert ever give up her place of resi¬ 
dence in Germany? 

MR. ROSDEN: I object. No foundation has been laid 
whether he knows of his own personal knowledge. 

Q I mean, do you know of your own knowledge? 

A May I say it first this way? At first they did not 
have any place to live, because they both had come from 
America. 

Q And later they established a home here? 

A Not in Hamburg. 





Q Where did Mrs. Grauert live during the time from 
1937 until she eventually returned to the States? 

A First she returned in 1938 ... I believe in Frank¬ 
furt. 

Q While in Germany, did she always live in Frank¬ 
furt? 

A That I don’t know. 

MR. ANDREWS: That is all, thank you. 

• • • • 

DR. MAX BLTJNCK was called by the Plaintiffs and 
testified through the interpreter as follows: 

68 Direct Examination of the Witness 

By Counsel for the Plaintiffs 

BY MR. ROSDEN: 

Q Will you please give your name and address? 

A Dr. Max Blunck, Hamburg, Bergstr. 11. 

Q What is your profession? 

A Attorney. 

Q Do you know Dr. Hans Joachim Grauert? 

A Yes, I do. 

Q How did you meet him? 

A Our families were friends from youth on, as chil¬ 
dren already. 

Q Did there come a time when Dr. Grauert went to 
the United States? 

A Yes. 

Q When was that? 

A In 1936, if I remember right. 

Q Did he come back from the United States, and if 
so, do you know when? 

A In 1937. 

Q He did come back? 

A Yes, in 1937. 

Q Do you know- the reason why he came back? 
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A Because his father was very sick. 

Q Do you remember at what time he came back? 

A In the middle of 1937, if I remember right. 

Q Do you know Mrs. Leila Grauert? 

A Yes, I do. 

Q When did you meet her? 

A In 1937. 

Q Did you meet her when she was already married, 
or did you meet her before that? 

A Before she was married. 

Q Do you remember when that was, at what place and 
at what occasion? 

69 A If I remember right, it was in the house of 
Dr. Grauert, the father. 

Q Do you recall when that was? 

A In the first half of 1937. 

Q Was there an engagement before Dr. and Mrs. 
Grauert got married? 

A Yes, there was. 

Q Where did they become engaged? 

A In the United States. 

Q Did you ever meet the parents of Mrs. Grauert? 

A Yes, I did. 

Q When was that, if you remember? 

A In 1937, too. 

Q Where did you meet them? 

A In Hamburg, and also in the house of Dr. Grauert 
Sr., if I remember right. 

Q What was their name? 

A Bemstorff. 

Q Where did Mr. and Mrs. Bemstorff reside at the 
time when you met them in Hamburg? 

A I believe in some hotel. 

Q Do you remember which hotel? 

A No, I don’t. 

Q Do you know how long Mr. and Mrs. Bemstorff 
stayed here in Hamburg? 
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A No, I don’t. 

Q Where did Dr. and Mrs. Grauert intend to get mar¬ 
ried? 

A In America. 

Q Where did they actually get married? 

A Here in Hamburg. 

Q Were you present at the wedding? 

A Yes, I was. 

70 Q When did they get married in Hamburg? 

A If I remember right, it was either in July 
or August, anyhow it was about one or two weeks after 
Dr. Grauert Sr. died. 

Q Do you know why they changed their plans? 

A Because Dr. Grauert Sr. had died, and Dr. Grauert 
Jr., therefore, had to stay in Hamburg still for some 
period, in order to settle the estate. 

Q Did Mrs. Grauert want to return to the United 
States ? 

A Yes, she did. 

Q Did Dr. Grauert intend to return to the United 
States? 

A Yes. 

Q Where did Dr. and Mrs. Grauert live at the time of 
their marriage? 

A In Hamburg, you mean? 

Q Do you know where in Hamburg? 

A If I remember right, Dr. Grauert and Mrs. Grauert 
lived in the house of his father, but they might also have 
stayed at some hotel. 

Q Do you know where the Grauerts went after their 
marriage? Did they go on a honeymoon? 

A That I don’t know. 

Q Did they ever live in Hamburg thereafter? 

A Dr. Grauert has lived in Hamburg in order to 
settle the estate of his father and later on, he lived at 
Frankfurt. 

Q Were you ever the legal advisor of Dr. Grauert Sr.? 
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A Yes, I was. 

Q Who handled the estate? 

A Dr. Grauert and I. 

Q Did Dr. Grauert Sr. have a large practice, if you 
know? 

A Yes. 

Q Could Dr. Grauert Jr. have taken over his father’s 
practice ? 

A Yes, certainly. 

71 Q Did he want to do so? 

A No. 

Q Did he do so? 

A No, he did not. 

Q Do you know the reason why he did not do so? 

A Because he wanted to go to America. 

Q Did Mrs. Grauert reassert to you that she wanted 
to go back to America? 

A Yes, she did. 

Q Did Dr. Grauert Jr. reassert to you that he wanted 
to go back to America? 

A Yes, he did. 

Q At that time? 

A Yes. Mrs. Grauert was angry at me because it 
took so long. 

Q Did Mrs. Grauert actually go back to America at 
any time? 

A Yes. 

Q Do you know when that was? 

A In 1938. 

Q Do you know when in 1938 that was? 

A I don’t remember exactly when that was. 

Q Do you know approximately when? 

A I think it was in the beginning of the year. 

Q Do you know why she went to America? 

A Because America was her home and her husband 
was to come after her, and in order to get an apartment. 
Q Did you know the young Grauerts very well? 
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A Yes. 

Q Did Mrs. Grauert have her winter clothing with 
her when she came here in 1937? 

A No, she did not, because she asked my wife whether 
she could borrow winter clothing from her. 

Q Did her husband follow her to the United States? 

A No. 

72 Q Why did he not follow her, if you know? 

A One of his sisters was in South Africa and 
the other one was in Mexico. He had to settle his fath¬ 
er’s estate. It just took that long. 

Q Did Mrs. Grauert then return from America? 

A Yes. 

Q Do you know when that was? 

A That was also in 1938. 

Q Do you know the season? 

A Several months after she had gone over. 

Q Do you know why she came back? 

A Yes. 

Q Why did she come back from America? 

A Because she expected a child. 

Q Why did she come back for that reason? 

A Because she wanted to have her child where her 
husband was, he was a physician and he was to assist at 
the deliverv of the child. 

Q WTiere was the child born, if you know? 

A I believe it was in Frankfurt. 

Q What did she do with the child that was bom in 
1938? 

A She sent the child to America with the grand¬ 
parents, who were again in Europe in 1938 or 1939, I 
don’t recall exactly when that vras, but I believe it was in 
1939. 

Q Do you know why they did not go back to America 
at that time themselves? 

A For the same reasons that caused them to stay over 
here so long. 
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Q Do you know whether Dr. Grauert ever applied for 
a military permit from the German authorities to go to 
the United States? 

A I do not know that. 

Q Did Mrs. Grauert discuss all these matters with you 
frequently or rarely? 

73 A Often. 

Q Did the intenseness of her desire to return 
ever change? 

A No. 

Q Did Mrs. Grauert and Dr. Grauert ever go to the 
United States again? 

A Yes, after the war was over. 

Q Do you know when that was ? 

A I remember that Dr. Grauert made application to 
go to the United States as soon as the war was over. 
Dr. Grauert wanted to practice medicine in the United 
States because the medical science was further advanced. 

Q When you met Mr. and Mrs. Bernstorff, was there 
also another member of the family present in 1937? 

A It is possible that the sister of Miss Leila Bem- 
storff was also with them. I think so, definitely. 

Q Did the Bernstorff family come to Germany for the 
purpose of the marriage or for other purposes, if you 
know? 

A Not for the purpose of marriage. They wanted to 
meet the parents of Dr. Grauert Jr. and they had the 
intention to marry from the New York house of the 
daughter Bernstorff. 

Q Do you know whether Miss Leila Bernstorff had 
her trousseau with her? 

A No, she did not have it. 

MR. ROSDEN: Thank you, that is all, Dr. Blunck. 
Your witness, Counsel. 

MR. ANDREWS: No cross-examination. 

• * • • 
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74 Whereupon, 

Mrs. Elizabeth Schilmann 

was called by the Plaintiffs, and testified as follows: 

Direct Examination of the Witness 
By Cowisel for the Plaintiffs 

BY MR. ROSDEN: 

Q Will you please give your name and address? 

A Mrs. Elizabeth Schilmann, Am Wellenkotten 8, 
Bielefeld. 

Q Do you know Dr. Hans Grauert, the father of the 
plaintiffs? 

A Yes, I do. 

Q How did you meet him? 

A He is my brother. 

Q Where did you live in the beginning of 1937? 

A In East Africa, Mombasa, British East Africa. 

Q Did there come a time when you came back to Ger¬ 
many? 

A Yes. 

Q When was that? 

A In March 1937. 

75 Q Why did you come back? 

A I was called back on account of my father’s 
serious illness. 

Q How did you know about this illness ? 

Q By telegram. 

Q What was your father’s profession? 

A He was a gynecologist. 

Q Was he practicing? 

A Yes, he was. 

Q Where was his practice? 

A In Hamburg. 

Q Were other members of your family also called to 
Hamburg? 
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A Yes. 

Q Who was called to Hamburg? 

A My brother. 

Q Do you have any brothers besides the aforemen¬ 
tioned Dr. Grauert? 

A No. 

Q Whence was he called? 

A Sometimes in April of 1937. 

Q My question was: whence, from where was he called? 
A From New York. 

Q Do you know when he arrived in Hamburg? 

A Around about the 20th, as far as I can remember. 
Q 2Qth of what? 

A April 1937. 

Q Did your father die? 

A Yes. 

Q When did he die? 

A In July 1937. 

Q Until what time did you stay in Germany? 

A Until 1938. 

Q Where did your father die? 

76 A In Hamburg. 

Q Was your brother married at that time? 

A No, he was not. 

Q Was he engaged at that time? 

A Yes, he was. 

Q Whom was he engaged to, if you know? 

A To Miss Leila Bemstorff from New York. 

Q How did you know about the engagement? 

A By telegram, later by letters. 

Q Do you still have these letters? 

A No. 

Q Do you still have the telegram or cable? 

A No. 

Q Do you know where the marriage was to take place 
originally? 

A Originally it was to take place in New York. 
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Q Did you take that information from the letters or 
how did you obtain that information? 

A The whole attitude, conversation, letters. 

Q When did your brother, Dr. Grauert, get married? 
A In July 1937. 

Q Where did he get married? 

A In Hamburg 

Q When did his prospective bride come to Hamburg? 
A In May 1937. 

Q Did she come alone? 

A No. 

Q Who was with her? 

A Her parents and her sister. 

Q Do you know where they stayed here in Hamburg? 

A In a hotel. 

Q Do you remember which hotel that was? 

A No, I don’jt. 

77 Q Where did the marriage take place? 

A In a small chapel and the dinner at the house 
of some friend. 

Q Do you remember the name of the friend in whose 
house the dinner took place? 

A Dr. Weitzmann was his name. 

Q Do you know the exact date of the marriage? 

A Yes. 

Q Will you please give us the exact date? 

A July 17, 1937. 

Q Did the prospective bride bring her trousseau? 

A No. 

Q Do you know what the parents and the sister did in 
Germany or do you know the reason why they came to 
Germany? 

A Mr. Bemstorff came on business. 

Q And the sister and Mrs. Bemstorff ? 

A I guess they came for pleasure, to accompany Mr. 
Bernstorff, and I guess to meet the Grauert family. 

Q What was the relationship between your brother and 
your father? 
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A A very close one. 

Q How did he itake the demise of his father? 

A He was frightfully depressed. 

Q Do you know the exact date of the death of your 
father? 

A Yes, he died July 3, 1937. 

Q And now again, what was the date of the marriage? 

A July 17, 1937. 

Q Why did they marry so shortly after the demise of 
your father? 

A I guess because Leila wanted to help my brother. 

Q Where did the couple go after the marriage? 

A They went on a short honeymoon. 

78 Q Do you happen to know where they went ? 

A Amongst other places they went somewheres 
in the Alps. 

Q Did they come back to Hamburg from their honey¬ 
moon? 

A Yes. 

Q Where did they live after their return from the 
honeymoon ? 

A They lived in my parents’ house. 

Q Did they have any furniture of their own at that 
time? 

A No. 

Q Do you know of your own knowledge what the inten¬ 
tions of Dr. and Mrs. G-rauert were as to their immediate 
future? 

A They wanted to settle in the United States. 

Q At what time did they want to go to the United 
States? 

A As soon as possible. 

Q Did you ever discuss the return to the United States 
with your sister-in-law Leila? 

A Yes. 

Q At that time? 

A Yes. 
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Q And what was her attitude that she expressed to 
you? 

A She hoped to be back rather yesterday than toda~ 

Q Did they go back right away? 

A No. 

Q Do you know why they did not go back right away? 

A Because my brother was held back. 

Q Do you know the reasons why? 

A He had to wind up my father’s affairs. 

Q Could your brother have taken over the practice 
of your father at that time? 

A Yes, easily, if he had wanted to do so. 

Q You mean to say he did not want to do so? 

A Yes. 

Q Why, what was the reason for his not wanting to do 
so, if you know? 

79 A Because he wanted ito go to the United States. 

Q Could not the estate have been settled with 
him being in the United States? 

A No. 

Q Why not? 

A Because a doctor’s record, what I want to say is, 
doctors’ records must be handled by another physician or 
another doctor, not a lay-man. 

Q Did you help your brother with the records of your 
father? 

A As far as I was able to do so, I helped a bit. 

Q Now, Mrs. Schilmann, please tell me what happened 
with the patients of your father after your brother took 
over the settlement of the affairs. 

A By and by they were sent to other doctors. A few 
of them were treated by my brother for the first week and 
then sent over to other doctors. 

Q Could the medical records have been handled by 
somebody else? 

A No. 

Q Is your testimony, then Mrs. Schilmann, that your 
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brother had to handle the records because of their confiden¬ 
tial nature! 

A Yes. 

Q And to pass them on to whatever other doctors would 
be recommened? 

A Yes. 

Q How long did Dr. Grauert and Mrs. Leila Grauert 
stay at the house of your parents in Hamburg? 

A A couple of months. 

Q Where did they go then? 

A To Frankfurt 

Q Do you know whether your brother continued to 
handle these records from Frankfurt? 

80 A Yes. 

Q What did your brother do in Frankfurt, if you 

know? 

A He was working at a hospital. 

Q Did he take a position or was it a training program? 

A It was a training program. 

Q Did you stay in contact with Mrs. Leila Grauert, 
your sister-in-law? 

A Yes, I did. 

Q How did you maintain this contact? 

A Of course by letters, through telephoning. 

Q Was she very happy about the stay in Frankfurt? 

A No. 

Q What did she say about that to you, or what did she 
write to you? 

A She hated it actually. 

Q Did she indicate to you what she wanted to do? 

A She wanted to return and go back to her old home 
as soon as possible. 

Q Was this intention to return home something indefi¬ 
nite for the future or something expected in the immediate 
future? 

A It was something for the immediate future. 

Q Do you know whether the Grauerts bought a home 
in Frankfurt? 
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A No. 

Q You mean to say you don’t know whether they 
bought a home in Frankfurt, or do you want to say they 
did not buy a home there? 

A They did not buy a home in Frankfurt. 

Q Did Dr. Grauert procure an affidavit of support for 
immigration to the United States? 

A I think he did. 

Q Did you ever see it? 

A No, I did not. 

81 Q Were you ever present in discussions between 
Mr. and Mrs. Bernstorff and your sister-in-law or 
your brother concerning their prospective stay in the 
United States? 

A No. 

Q Was there any other relative of your family who 
was a practicing physician? 

A There was the brother of my father, an old man. 

Q Where was his practice? 

A In Berlin. 

Q Do you know of any opportunity for your brother, 
Dr. Grauert, to join the practice of this relative? 

A Yes. 

Q Was it to join or was it to take over? 

A It was to take over. 

Q When was that? 

A I don’t know exactly when that was, I heard about 
if often. Anyhow, in 1937 it was known to me. 

Q Was it ever discussed between your brother and 
you, or between this relative and you? 

A Yes. 

Q Did your brother accept or refuse? 

A He refused. 

Q Do you know why he refused? 

A Because he wanted to go back to the United States. 

Q Was there any lawyer who handled the estate? 

A Yes. 
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Q Who was that! 

A Dr. Blunck. 

Q In case I haven’t asked that, do you have another 
brother! 

A No, I don’t. 

Q Were many decisions to be made concerning the es¬ 
tate of your father! 

A Yes. 

82 Could these decisions not have been made with 
your brother being in the United States! 

A No. 

Q Why not! 

A There were far too many decisions to be made and 
he had to be on the spot. 

Q Well, he could go to Frankfurt and stay there; so 
he was not actually on the spot, was he? 

A But he could be reached easily enough by telephone. 

Q Did there come a time when Mrs. Grauert went to 
the United States? 

A Yes. 

Q Do you know approximately at what time that was ? 

A Shortly after Christmas 1937. 

Q Do you know why she went to the United States? 

A To make preparations for their settlement. 

Q Did you talk to her before she left for the United 
States at that time? 

A I talked to her at Christmas. 

Q Did you see her at that time? 

A Yes. 

Q Did you notice anything about her personal condi¬ 
tion? 

A She told me that she was pregnant. 

Q Now what did you say was her reason for her going 
to the United States at that time? 

A To make preparations for their final settlement. 

Q Did she return from the United States? 

A Yes, she did. 
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Q When did she return from the United States ? 

A I think it was in April. 

Q April of what year? 

A 1938. 

Q Do you know why she returned? 

A Because the child was due in May, and she did not 
want to have the child being separated from her hus¬ 
band. 

83 Q Why did the husband not come to the United 
States rather than she coming to Germany? 

A He had not yet finished the winding-up business. 
BY MR. ANDREWS: 

Q Where did she stay in the United States during 
these visits? 

A With her parents. 

Q What was the length of her stay in the States? 

A From sometime in the beginning of January until 
April, as far as I remember. 

Q Did she give up her place of residence in Germany 
at that time? 

A Mv brother staved behind. 

BY MR. ROSDEN: 

Q Do you know, Mrs. Schilman, whether it was the 
intention of Mrs. Leila Grauert and Dr. Grauert, or both 
of them, that he should follow her to the United States? 

A Yes. 

Q Why did he not do so? 

A Because he had not yet finished up the settlement 
of my father’s estate. 

Q Where did Mrs. Grauert go when she returned to 
Germany in April 1938? 

A To Frankfurt. 

Q Did you talk to her, or did you write to each other 
at that time? 

A Yes, we did write to each other. 

Q Did you see her upon her arrival from the United 
States? 




33 A 

A No. 

BY MR. ANDREWS: 

Q Did she or her husband own his or her own home 
or have a place of business or businesses in Frankfurt at 
that time upon her return? 

84 A They lived in a flat. 

Q And did they own some place of business? 

A No, they did not. 

Q What were her husband’s activities after her re¬ 
turn from the States? 

A He was still in his training course. 

BY MR. ROSDEN: 

Q Was a child born to them at about that time? 

A Yes. 

Q Do you know about what time? 

A In May 1938. 

Q What did they do with their child, if anything? 

A It was christened. 

Q Did the child continue to stay in Germany? 

A No, it was taken by the grandparents to the United 
States. 

Q Do you mean to say without the consent of the 
parents? 

A No, with the free will of the parents. 

Q Why was that done, do you know? 

A I guess because they wanted to follow soonest. 

Q Was there another child born in Germany there¬ 
after? 

A Yes. 

Q Do you know when this second child was born? 

A In January 1941. 

Q Are you sure, Mrs. Schilmann, or is this just a 
guess? 

A No, I am sure. 

Q What was the name of the first child, if you re¬ 
member? 

A Marion. 
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Q What was the name of the second child? 

A Peter Clemenz August. 

Q Did the first child by the name of Marion ever 
come back to Germany? 

A No. 

Q Were there other children bom in Germany? 

A Yes. 

85 Q What were their names? 

A First Peter Clemens August, second Hans Herbert. 
Q Did you say, Mrs. Schilmann, Peter was the first 
child or did you say before that Marion was the first 
child? 

A Well, it was like this: Marion was the first child, 
Peter the second, and Hans Herbert the third. 

MR. ROSDEN: Thank you, Mrs. Schilmann. Your 
witness. 


Cross-Examination of the Witness 
By Counsel for the Defendant 

BY MR. ANDREWS: 

Q What were Dr. Grauert’s activities from the time 
of Mrs. Grauert’s return from the United States until 
his eventual emigration to the States? 

A Surgeon or physician. 

Q A permanent staff member of a hospital? 

A In training. 

Q Always in training? 

A I have been away, so I cannot tell exactly. 

Q And he resided only in Frankfurt? 

A Yes. 

Q Never moved around in Germany? 

A They travelled, of course. 

Q Would you say that their residence in Germany was 
of a permanent nature? 

A No. 

Q What was Mrs. Grauert’s relationship to his ac¬ 
tivities after her return from a visit to the United States? 
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A Well, she tried to be a doctor’s wife, which is not 
easy. 

MR. ANDREWS: That is all, thank yon. 

Washington, D. C. 
June 20, 1955 

The above-entitled matter came on for hearing before 
the HONORABLE BENJAMIN HARRISON, Judge of 
the United States District Court for the District of Co¬ 
lumbia, commencing at 10: 30 a. m. 

APPEARANCES: 

On behalf of Plaintiff: 

GEORGE ERIC ROSDEN, ESQ. 

On behalf of Defendant: 

GEORGE E. HAMILTON, in 
Assistant United States Attorney 

• • * • 

3 Whereupon, 

Leila Bernstorff-Grauert 

a witness called by the plaintiff, after having first been 
duly sworn, took the stand, and testified as follows: 

Direct Examination 
BY MR. ROSDEN: 

Q Mrs. Grauert, will you give us your full name and 
address, please? A Leila Bernstorff-Grauert; 77 South¬ 
ern Parkway, Rochester, New York. 

Q When were you born? A January 21, 1917. 

Q Where? A In New York 'City. 

Q Were you bom as an American citizen? A Yes. 
Q Have you ever lost American citizenship? A No. 
Q Did there come a time when you became engaged to 
be married? A Yes. 


r 


36 A 


Q When was that? A That was in April, 

4 1937. 

Q Where? A In New York City. 

Q To whom did you get engaged? A Doctor Hans 
Grauert. 

Q What was Doctor Grauert doing in New York at 
that time? A Studying on a fellowship. 

Q Where did he come from? A Hamburg, Germany. 

Q Did you make any plans as to when you would 
marry, at that time? A Yes, we hoped to marry in the 
summer of 1937. 

Q Where did you want to be married? A In New 
York. 

Q Were any plans made where you would take up 
your marital domicile? A Yes, in New York City. 

Q Did there come a time when Doctor Grauert left 
New York? A Yes. 

Q When was that? A April, 1937. 

Q Why did he leave New York? A Doctor Grauert 
was called home due to the illness of his father. 

5 Q How was he called home? A By cable. 

Q Did you have any discussions with him as to 
your plans? That is, prior to his departure? A Yes, 
we discussed that, and we discussed the fact that we 
would reside in New York City. 

Q Were any decisions reached as to where you would 
get married? A A decision was not reached as to where 
we would get married, because we did not know the con¬ 
dition of the health of his parents. 

Q What role did the condition of the health of the 
parents play at that time? A We were most anxious to 
have them at our wedding. 

Q Did you discuss what you would do during that 
summer? A We discussed it, and decided that my 
father, mother, my sister, and myself would come over as 
soon as possible to Europe. 
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Q Had yon made trips to Enrope before? A Yes. 

Q How many? A Three or fonr. 

6 Q For what purpose did you make the trips be¬ 
fore? A For traveling. 

Q Did you make them alone? A No,with my pa¬ 
rents. 

Q When did you leave the United States for Europe 
in 1937 ? A The end of May or beginning of June, 1937. 

Q And where did you go? A We went directly to 
Hamburg. 

THE COUBT: Went where? 

THE WITNESS: Hamburg, Germany. 

BY MB. ROSDEN: 

Q And did you meet your prospective father-in-law 
there? A Yes. 

Q In what condition was he? A He was gravely 
ill—in bed. 

Q Did he die? A Yes. 

Q Do you know the date when he died? A July 3, 
1937. ' 

Q Did you meet the mother of your prospective hus¬ 
band at that time? A Yes. 

Q Was she in good health? A No, frie wasn’t 

7 Q What did you decide then as to when the 
wedding should take place? A We decided the 

wedding should take place in Hamburg, as soon as pos¬ 
sible, because my mother-in-law was not in a condition to 
travel. 

Q When did it take place? A July 17, 1937. 

Q Where? A In Hamburg. 

Q Did you discuss, prior to or right after the mar¬ 
riage, your plans in connection with living in New York, 
in any way? 

MR. HAMILTON: Objection, Your Honor. 

•» • • • 
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THE COURT: Let’s find out what they did. 
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Any statements of their intent is more or less self- 
serving, counsel. 

BY MR. ROSDEN: 

Q Well, what did you do right after the marriage? A 
Wo went on a honeymoon. 

THE COURT? You what? 

THE WITNESS: We went on a honeymoon. 

BY MR. ROSDEN: 

Q What did you do after the honeymoon? Where did 
you go? A We lived with my mother-in-law and father- 
in-law in Hamburg; my mother-in-law. 

Q You lived' with your mother-in-law? A In 

9 Hamburg. 

Q Now, what was the profession of your de¬ 
ceased father-in-law? A He was a surgeon and gyne¬ 
cologist. 

Q What kind of a practice did he have—small, medi¬ 
um, or large? A Very large. 

Q Did your husband take over that practice? A No, 
he didn’t. 

Q Could he have taken it over? A Yes. 

Q Why did he not? A Because he did not wish to 
remain in Germany, but wanted to return to New York 
City. 

Q Did vou then return to New York right away? A 
No. 

THE COURT: When did vou return to New York? 

THE WITNESS: I returned to New York in 1946. 

BY MR. ROSDEN: 

Q You mean for good? A Oh, I returned in 1938. 

THE COURT: You were married in 1937, and re¬ 
turned in 1938? 

THE WITNESS: Yes, but I was not able, unfortun¬ 
ately, to stay. 

THE COURT: How long did you stay when 

10 you returned in 1938? 

THE WITNESS: I remained here from the be- 
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ginning of February, into April. 

THE COURT: You just stayed a few months? 

THE WITNESS: Yes. 

THE COURT: Then what did you do? 

THE WITNESS: I returned to my husband. 

THE COURT: And how long did you remain in Ger¬ 
many at that time? 

THE WITNESS: Until 1939. 

THE COURT: Then what did you do? 

THE WITNESS: I returned once more to New York. 

THE COURT: How long did you stay in the United 
States at that time? 

THE WITNESS: A few months, again. 

THE COURT: When did you finally return to the 
United States? 

THE WITNESS: In 1947—was it ’4d—either ’46 or 
’47, Sir. I am confused on that issue. 

BY MR. ROSDEN: 

Q Why did your husband not return with you, or you 
with him, right after the honeymoon, to New York. A 
It was impossible for Doctor Grauert to leave. He had 
to settle the estate of his deceased father. 

Q What was done prior to his departure from 
11 New York in April, 1937, in regard to his coming 
back, if anything? A My father, Mr. Bemstorff, 
and the doctor under whom Doctor Grauert was working 
in the cancer research, both made an affidavit of support 
for Doctor Grauert. 

Q What was the purpose of that affidavit of support? 
A So that he could return to the United States. 

• •it 

Q Did you see that affidavit of support at the time? 
A Yes, I did. 

Q Do you know the signature of your father? A 
Yes. 

Q Will you look at this paper. Is that the signature 
of your father? A That is right. 


» 




40 A 


Q And is that the paper you saw at that time? A 
Yes. 

MR ROSDEN: May I ask the clerk to mark this 
document— 

THE COURT: Show it to counsel. 

(Document was shown to counsel.) 

MR. ROSDEN: —as plaintiffs Exhibit 1 for identi¬ 
fication. 

THE DEPUTY CLERK: Plaintiff's Exhibit 1 

12 for identification. 

(Document was marked as Plaintiffs No. 1 for 
identification.) 

THE COURT: Were you bom in the United States? 
THE WITNESS: Yes, I was . 

MR. ROSDEN: Your Honor, I would like to offer 
Plaintiff’s Exhibit No. 1 for identification in evidence. 
THE COURT: Any objections? 

MR. HAMILTON: No objections. 

THE COURT: It will be admitted. 

(THE DEPUTY CLERK: Plaintiffs Exhibit No. 1 for 
identification in evidence. 

(Document heretofore marked as Plaintiff’s Exhibit No. 
1 for identification was received in evidence.) 

(Plaintiff’s Exhibit No. 1 was handed to the Court) 
THE COURT: You say this is your father’s signa¬ 
ture? 

THE WITNESS: That is my father’s signature. 

THE COURT: Your father was a naturalized citizen? 
THE WITNESS: Yes. 

THE COURT: Any dispute about that? 

MR. HAMILTON: No, Your Honor. There is no dis¬ 
pute about that 

BY MR. ROSDEN: 

Q Could you speak German when you went to 

13 Germany? A A little. 

Q Did you try to learn more? A No. 
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Q Did you have any correspondence with your parents 
in 1937, after your wedding? A Yes, I did. 

Q Would you speak a little louder, please. A Yes, 
I did. 

Q What was the general content of that correspond¬ 
ence? Do you still have any of those letters? A Yes, 
I do. 

19 MR. ROSDEN: May I proceed, Your Honor? 

THE COURT: Yes, you may proceed. I am 
going to admit the evidence, so we will have a complete 
record. 

BY MR. ROSDEN: 

Q Now, did you have any correspondence with your 
parents in the second half of 1937? A Yes, I did. 

Q What was the general content that that correspond¬ 
ence contained, insofar as it covers the question we are 
talking about now? 

MR. HAMILTON: I object to that, on the grounds of 
hearsay. 

THE COURT: Well, the letters are the best evidence. 
BY MR. ROSDEN: 

Q Do you have these letters? A Yes, I do—not here. 

THE COURT: Why not let her testify as to the gen¬ 
eral content of the letters? 

16 MR. HAMILTON: All right, I will waive the 
objection. 

BY MR. ROSDEN: 

Q Will you answer the question, please? A Our cor¬ 
respondence contained much upon the subject of return¬ 
ing home, and when we were going to return home, and 
my mother was continually urging me to come as soon 
as possible. And all I could do would be to answer and 
say as soon as we could, and as soon as Doctor Grauert 
could leave his mother. The practice—the settling of the 
estate—that is, the practice of his father. After the 
settling of the estate, we would be able to come. 
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Q Did you finally make a trip to New York? A Yes. 
Q When was that? A That was at end of January, 

1937. 

1 Q When did you arrive in New York? A On the 
fourth of February. 

THE COURT: What year? 

THE WITNESS: 1937, Your Honor—I am sorry, 

1938. 

BY MR. ROSDEN: 

Q Now, why did you make that trip? A There were 
many reasons for making the trip. One, I was very home¬ 
sick, and I wanted to go home. 

I wanted to be with my father on his 60th birthday, 
which I thought was a good excuse for my husband 
17 to get away, and I did want to talk over the possi¬ 
bility again with my parents of resettling in the 
United States. 

Q Now, how do you remember the exact date when 
you arrived in New York—it is a long time ago. A I 
remember the date very clearly because my fathers 
birthday is on the 3rd of February, and I was a day late, 
due to heavy seas. 

Q How long did vou stav in New York? A Until 
April, 1938. 

Q Where did you stay? A In New York City with 
my parents. 

Q Is it correct that at that time you were with child? 
A Yes. 

Q Why did you leave New York in April of ’38? A 
Because I wasn’t able to wait very much longer, due to 
the fact that I expected the baby in the middle of May. 
Q Was it bom in the middle of May? A Yes. 

Q When? A The 15th of May. 

Q In Germany? A Yes. 

Q Did there come a time when you felt you had to 
give up the idea of returning to New York in the near 
future? A Yes, unfortunately, there was. 
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Q When was that f A That was in 1938, 

18 around May. 

Q Can you tell us why? A Because at that 
time it was necessary to have an exit permit to leave 
Germany. This applied to Doctor being a German citizen. 
The men of draft age were not issued exit permits. 

Q Did there come a time when he tried to get one, 
nevertheless ? A Yes. 

Q When was that? A That was in November, 1938. 

Q Now, did there come a time when your parents vis¬ 
ited you in Germany? A Yes. 

Q When was that? A That was in 1938. 

Q And did they visit you again thereafter? A Yes, 
in 1939. 

Q How old was your child then—the first child? A 
A little over a year old, in 1939. 

Q WTien did your parents leave, in 1939, going back 
to New York? A August or September; around there. 

Q And did they go back alone? A No, they didn’t. 

Q Whom did they take along? A They took 

19 my only child along with them. 

Q And why was that done? A To protect her 
and because I knew that one day I would join her. 

Q When were the two children born, that are the 
plaintiffs in this proceeding? A January 31, 1941, and 
August 31, 1942. 

Q And did there come a time when these children, you, 
and your husband, returned to the United States? A 
Yes. 

Q When was that? A I returned to the United 
States in August, either 1946 or 1947. 

Q And the children came too? A They came with 
me, yes. 

Q And your husband? A He followed at the end of 
the year. 

Q Now, did there came a time when your husband 
was naturalized? A Yes. 
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Q Do you know approximately when that was! A 
Two years later, I believe. 

Q And where are you residing now? A In Ro¬ 
chester, New York. 

Q Are the plaintiff children and your husband 

20 residing with you? A Yes. 

Q Have they been residing there with you since 
they came here? A Yes. 

THE COURT: When your husband was naturalized, 
didn’t it naturalize the children at the same time? A 
Yes, that was automatic, I believe. 

• • • • 

Q I believe I was stopped before, and then permitted 
to continue. So I will ask the questions now. 

• • • • 

21 Q Did you have discussions at that time with 
your husband and the family as to where you would 

settle? A You mean in Germany, or do you mean com¬ 
ing back to the United States? 

Q That is the question. A I mean, where we were 
going to settle? There was never a question about that 
at all, because we were always and very definitely intend¬ 
ing to return to the United States. 

Q Did there come a time when you applied for regis¬ 
tration of birth of these children with the authorities? A 
Yes. 

Q Was it with the American authorities at that time? 
A I registered, I believe, at the time with the Swiss au¬ 
thorities. 

MR. ROSDEN: I believe the Court may take judicial 
notice that the Swiss were acting for American authori¬ 
ties when the American authorities were no longer in 
Germany. 

BY MR. ROSDEN: 

Q Did you get an answer from American au- 

22 thorities as to the registration of birth of Ameri¬ 
can children? A Yes. 
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Q What was that answer? A The answer was that 
the children were not able to be registered because I was 
not residing in the United States for five years after my 
16th birthday. 

THE COURT: After what? 

THE WITNESS: I was not residing in the United 
States for five years after my 16th birthday. 

MR. ROSDEN: Your Honor, counsel has stipulated 
as to two letters. 

BY MR. ROSDEN: 

Q Do you recall at about what time your were noti¬ 
fied of the negative decision? A In the fall of 1954. 

MR. ROSDEN: Your Honor, these two documents 
which I should like the clerk to mark as Plaintiff's Ex¬ 
hibit No. 2 and No. 3, are stipulated to as to their genuin- 
ness, and correctness, and as to the time when they were 
received. 

They are two letters directed by the State Department 
to the American Minister at Bern, in April 1944, wherein 
the decision of the Department is contained that this wit¬ 
ness was not residing in the United States for five years 
after her 16th birthday. 

THE DEPUTY CLERK: Plaintiff's Exhibits 
23 Nos. 2 and 3 for identification. 

(Two letters from the State Department were 
marked for identification as Plaintiff's Exhibits Nos. 2 
and 3.) 

(Plaintiff’s Exhibits Nos. 2 and 3 for identification were 
handed to the Court.) 

THE COURT: They will be admitted. 

(The letters heretofore marked for identification were 
received in evidence as Plaintiff's Exhibits Nos. 2 and 3.) 

MR. ROSDEN: And I should also like to introduce 
another letter as Plaintiff's Exhibit No. 4. This is a let¬ 
ter written to me as counsel for the plaintiffs by the De¬ 
partment of Justice, containing a reaffirmation as I have 
alleged. 
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I meant the Department of State, Your Honor, not the 
Department of Justice. 

THE DEPUTY CLERK: Plaintiff’s Exhibit No. 4 for 
identification. (Letter marked as Plaintiff Exhibit 4 for 
identification.) 

(Plaintiff’s Exhibit 4 for identification was handed to 
the Court.) 

MR. ROSDEN: I should like to offer Plaintiff’s Ex¬ 
hibit 4 for identification in evidence. 

THE COURT: It will be admitted. 

25 MR. HAMILTON: Very well. 

Cross Examination 
BY MR. HAMILTON: 

Q Mrs. Grauert, when you returned from your honey¬ 
moon, where did you reside? A I lived— 

THE COURT: Returned when? 

MR. HAMILTON: From her honeymoon, Your Honor. 
In 1937. 

THE WITNESS: We stayed with my mother-in-law. 
BY MR. HAMILTON: 

Q How long did you stay with her? A Until the fall 
of 1937. 

Q And then where did you go? A To Frankfurt. 

Q How long did you live there? A I remained in 
Frankfurt until I was able to return with my husband 
to the United States. 

Q Where did you live in Frankfurt? A In a fur¬ 
nished room. 

Q Can you remember the address? A No, I am 
sorry. I couldn’t now. 

Q How long did you live in the furnished room? A 
About four weeks—three to four weeks. 

Q And then where did you move to? A A 

26 very small apartment. 

Q How long did you live in that apartment? 
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A The remainder—no, for a year and a half. 

Q Did there come a time in 1938, when yon made 
application for a passport? A Yes. 

• « * * 

I would like to offer this in evidence. 

THE COURT: Is that one page? 

MR. HAMILTON: It is two sides, but it is photostatic 
pages. 

THE DEPUTY CLERK: Defendant’s Exhibit No. 1 
for identification. 

(Document was marked as Defendant’s Exhibit 1 for 
identification.) 

(Defendant’s Exhibit No. 1 for identification was 
handed to the Court.) 

THE COURT: It isn’t different from anything she 
has testified to, is it? 

MR. HAMILTON: I just want to ask her a few ques¬ 
tions to see. 

THE COURT: Well, proceed. 

27 BY MR. HAMILTON: 

Q I show you Government’s Exhibit marked for 
identification No. 1, which purports to be an application 
for a passport, and ask you if that is your signature ap¬ 
pearing thereon? A Yes, it is. 

Q Now, in filling out the application for a passport, is 
it not a fact that you testified that you resided continu¬ 
ously in the United States from 1917 to 1937? A That 
is right. 

Q And that you resided outside the United States 
from May 28, 1937 to January 28, 1938, in Germany? A 
Yes. 

Q And from April 1938 on, in Germany? A Well, 
I was living there. 

Q You had a domicile there? You had a house to 
live in and stay in with your husband? A Yes, one has 
to live some place. 
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Q Surely. I understand perfectly. 

At all times when you were in Germany, you lived with 
your husband? A Yes. 

Q And if he moved from one apartment to another, 
you moved with him? A That is right. 

28 Q Now, Mrs. Grauert, at the time—you have 
testified that your children are American citizens. 
Now, has there ever come a time since they became citi¬ 
zens by virtue of the naturalization of your husband, 
that they have applied for a passport? A No. 

Q Have they asked anything of this defendant since 
that time? A No. What exactly do you mean by ask¬ 
ing anything of this defendant? 

Q Have they ever asked for a passport? A No. 

Q And they presently are residing in the United 
States, and have been since 1946 or 1947? A Yes. 

Q Thank you, Mrs. Grauert. 

MR. HAMILTON: I would like to offer this in evi¬ 
dence at this time, Your Honor. 

THE COURT: It will be admitted. 

(Document heretofore marked as Defendants Exhibit 
No. 1 for identification was received in evidence.) 

MR. HAMILTON: No further questions. 

28 Redirect Examination 

BY MR. ROSDEN: 

Q Mrs. Grauert, what was your conception of the term 
“residence” at the time you signed this application for 
passport? A Well, the place where I was living. 

Q What place did you consider to be your home after 
you married your husband? A New York City. 

THE COURT: You always considered your home was 
where he was, didn’t you? 

THE WITNESS: No, I wouldn’t say that, Your 
Honor—no. 

BY MR. ROSDEN: 

Q Did you—oh, pardon me. 




THE WITNESS: Because it was temporary, and we 
were not expecting to remain there. And we knew that 
Frankfurt was a short stop for us, so that we never con¬ 
sidered that actually our home. Perhaps our apartment— 
but not the place. 

MR. ROSDEN: Your Honor, I have one more question 
that I should have asked on direct. May I be permitted 
to ask it now? 

THE COURT: You may. 

BY MR. ROSDEN: 

Q Did your husband carry on negotiations for 

30 any job in the United States sifter you had married 
him? A Yes. 

Q "When was that? A In the summer of 1937. 

Q And what was the job he was negotiating for? A 
An internship in the cancer research clinic. 

Q Do you know until what time the negotiations drag¬ 
ged along? A Until the early fall. 

MR. ROSDEN: Thank you, Mrs. Grauert. 

Recross-Examvmtion 
BY MR. HAMILTON: 

Q I have one question. Mrs. Grauert, you stated in 
your statement to the Judge—you stated that something 
regarding—I didn’t get the answer, but I think you said, 
“perhaps our apartment, but not the place.” 

What do you mean by that? A Well, I mean that 
after all your first apartment can be—the Judge asked 
if my home was not with my husband. And I think it 
would be very peculiar for a wife not to have her home 
with her husband, but what I was trying to make out, 
was that perhaps out four walls were home to us, but not 
that Frankfurt or Germany was our home. 

Q So in other words, the apartment you were living 
in was your home in the true sense of the word? 

31 THE COURT: What you are trying to indicate 
is that the apartment you were living in was a 
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temporary abode but you consider that the United States 
was your home? 

THE WITNESS: That is right, Your Honor. 

THE COURT: That is what you are trying to con¬ 
vey? 

THE WITNESS: That is right. 

MR. HAMILTON: No further questions. 

MR. ROSDEN: No further questions. 

Your Honor, counsel has stipulated that a witness who 
has given me an affidavit, that if he were here, he would 
say what he did say in this affidavit. 

Now, shall I read what he said there, into the record, 
or shall I— 

THE COURT: You can read it. 

MR. HAMILTON: I have no objection, Your Honor, 
except that is is hearsay: a great majority of it is here- 
say. 

MR. ROSDEN: “Being first duly sworn in, John Ab¬ 
bott deposes and says: 

“1. That Mrs. Leila Bernstorff-Grauert has been a 
dose friend of his for 22 years. 

“2. That he had discussed with her her intention 
to get married on her visit to Germany in the early 
summer of 1937, and he remembers quite clearly that 
she voiced her intention to visit Germany only for a 
long enough time to visit her husband’s family 
32 and have her honeymoon trip. 

“3. That from conversations with Leila Bem- 
storff-Grauert, he knew’ that Doctor and Mrs. Grauert 
had to stay in Germany because of the death of Mrs. 
Grauert’s father-in-law, and the necessary settlement 
of his estate and practice. 

“As far as affiant knows, Leila Bemstorff-Grauert 
never intended to take domicile in Germany. She 
originally planned to be married in the United States 
and take a short honeymoon to Europe in order to 
meet her inlaws.” 
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That is signed John Anthony Abbott, and sworn to and 
acknowledged before a Notary Public in New York, on 
the 7th—or 9th day of April 1952. I cannot quite read 
it 

Your Honor, we have taken depositions of three wit¬ 
nesses in Europe. I am not quite sure whether the trans¬ 
cript is in the Court’s files or not. 

THE COURT: It appears to be. 

MR. ROSDEN: I don’t know how Your Honor wishes 
to proceed as far as these depositions are concerned. I 
am willing and ready to have them read, unless Your 
Honor, and counsel for the other side would prefer to 
have Your Honor read them. 

THE COURT: Let’s see if I can find them. I believe 
I noticed some depositions in the file. 

33 MR. ROSDEN: I believe it would be somewhat 
difficult for defendant to make any objections if 
they are not read. 

THE COURT: There are the depositions of Dr. 
Weitzmann, Dr. Blunck, and Mrs. Schilmann. 

MR. ROSDEN: That is correct, Your Honor. 

THE COURT: I would prefer to read them myself. 
I don’t know any reason why they should be read into 
the record. 

MR. HAMILTON: Your Honor, I haven’t seen a copy 
of the depositions. I have never seen them, but I am 
perfectly willing to defer to Your Honor’s knowledge of 
what is to be considered and what is not, and let Your 
Honor read them as you will. 

THE COURT: What is the effect of the deposition? 

MR. ROSDEN: The sum total is that it just strength¬ 
ens what this witness has said. 

THE COURT: They are corroborative of her present 
testimony? 

MR. ROSDEN: That is correct, Your Honor. 

THE COURT: They don’t add anything to it? 
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MB. ROSDEN: They only corroborate the testimony, 
and give more details. I might say the testimony was 
taken pursuant to notice, and the Vice Counsel in Ham¬ 
burg acted for defendant, and he got the copy for de¬ 
fendant. He must have forgotten to forward it. 

34 MR. HAMILTON: Your Honor, I didn’t mean 
to reflect on Mr. Rosden. I think it probably was 

an administrative—a slip-up in the administrative de¬ 
partment. 

THE COURT: Very well. Have you any further evi¬ 
dence you wish to offer. 

MR. ROSDEN: I have one further witness. 

MR. HAMILTON: What is the disposition of the 
depositions'? 

THE COURT: They are in the file, and I will read 
them. 

MR. HAMILTON: Could I preserve my objection to 
anything— 

THE COURT: If they are simply corroborative—we 
have the mother’s testimony here, and it is apparent there 
is just one question. And that is, she was only 20 when 
she was married, and she had not been here for five years 
after her 16th birthday. And if that is controlling, there 
is nothing I can do about it. 

MR. ROSDEN: Your Honor, the question is this. She 
would have completed her five years residence upon her 
21st birthday, which was on June 21, 1938. 

The decisions—and I shall still have to go into the one 
counsel for defendant has given to Your Honor—the de¬ 
cisions are all to the effect that there is a difference 

35 between physical presence and residence. Under 
the new Act of 1952, physical presence is govern¬ 
ing. The old Act says she does not have to be here physi¬ 
cally. It is sufficient if she had the general abode here. 

THE COURT: I think that the testimony of this 
mother indicates—her own testimony—indicates quite 
clearly that she intended at all times to return to the 
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United States; didn’t intend to give up her citizenship in 
the United States, but that she did go abroad at a period 
less than five years after her 16th birthday. 

MR. ROSDEN: Quite correct, Your Honor. 

THE COURT: I think from what I understand, the 
Government’s position is that five years means five years, 
and nothing else. 

MR. ROSDEN: And I take the position that physical 
presence was not necessary, and it is a question of resi¬ 
dence or domicile. 

THE COURT: What more can you offer in evidence 
than you have offered? 

I think it is quite apparent to the Court, at least from 
the evidence so far, that the mother, when she went to 
Germany to get married intended to return to the United 
States, but didn’t do so until after the war. 

MR. ROSDEN: That is correct, Your Honor. Of 
course, in determining—if Your Honor will bear with me 
a minute—in determining whether a person has a 
36 general abode in one country or another, the 
stronger the evidence is as to her intent, the more 
likely it is that she had the general abode here. It is 
always a very difficult thing to weigh, because there are 
so many points for, and so many points against. 

THE COURT: If you put on more evidence, you are 
not going to prove any more than the mother has already 
testified to. At least, I don’t think so. 

I don’t believe the Government would argue the point 
that their intent was originally not to lose their Ameri¬ 
can citizenship. 

MR. ROSDEN: The intent goes much further than 
that. I would, for instance, show by the next and last 
witness that Doctor Grauert, the husband of the mother, 
even left his clothing at the place of his parents-in-law 
in New York. 

That the mother didn’t even take her winter clothing 
along when she went to Germany and married. That all 
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that stayed here. 

I believe that is a very strong indication. 

THE COURT: Well, if you have the evidence, put it 
on. 

Whereupon, 

Joan Bernstorff 

a witness called by the plaintiff, after first being 

37 duly sworn, took the stand and testified as follows: 

Direct Examination 
BY MR. ROSDEN: 

Q Will you give us your full name and address? A 
Joan Bernstorff; 1100 Park Ave., New York City. 

Q Are you the mother of Mrs. Leila Bernstorff-Grau- 
ert? A Yes. 

Q Mrs. Bernstorff, were you aware of the fact that 
your daughter became engaged to Doctor Grauert in 
1937? A Yes. 

Q When was that? A In April. 

Q What were the intentions as to where they would 
settle down? 

THE COURT: I think you are calling for conclusions. 

BY MR. ROSDEN: 

Q What did you discuss with— 

THE COURT: Now, wait a minute. I understand the 
mother has testified that she always intended to return. 

Now, you said you were going to show by this witness 
that she didn’t give up her personal belongings in New 
York. 

MR. ROSDEN: All right. I will leave the corrobora¬ 
tive matters out. 

38 BY MR. ROSDEN: 

Q What was your address in 1937? A It was 
255 West 85th St., New York Citv. 

7 V 

Q How many rooms did you have? A Seven. 
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Q Did your daughter Leila live with you at that time? 
A Yes. 

Q Did she have a room? A Yes. 

Q How long did she keep that room, or how long did 
you keep the room for her? A The room was kept just 
as she left it until she returned in 1946. 

Q Did your daughter—when you left with her in the 
early summer of 1937, did she take with her her cloth¬ 
ing? A She took her summer clothing. 

Q Did she take with her, also, any winter clothing? 
A No. 

Q Did you discuss what clothing she should take 
along? A No. 

Q Did there come a time when your daughter asked 
you to send her some winter clothing? A Yes. 

Q When did you send her some winter clothing? A 
In December, 1937. 

39 Q Did your prospective son-in-law leave cloth¬ 
ing with you when he left New York in April, 1937? 
A Yes. 

Q Until what time were they in your possession? A 
Until he returned in 1936. 

MR. ROSDEN: That is all, except for corroborative 
matters, Your Honor. 

THE COURT: Any cross-examination? 

MR. HAMILTON: Yes, Your Honor. 

Cross-Examination 
BY MR. HAMILTON: 

Q This is not in evidence, so I will just detach it. 
Mrs. Bernstorff, did there come a time when you wrote 
a letter to the Secretary of State regarding your daugh¬ 
ter and her children? A Yes. 

Q Was that date around June 12, 1945? A I don’t 
remember the date. 

Q I show you a letter dated June 12, 1945, and ask 
you if this is your signature? A Yes. 
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MB. HAMILTON: I ask that this be marked Gov¬ 
ernment’s Exhibit No. 2 for identification. 

(Letter dated 6/12/45 was marked 
Government’s Exhibit No. 2 for 
identification.) 

40 (Government’s Exhibit No. 2 for identification 
was shown to counsel.) 

BY MR. HAMILTON: 

Q Mrs. Bernstorff, at that time you were interested 
in your daughter and the chances of her losing her citi¬ 
zenship, were you not? A No, I didn’t think she would 
lose her citizenship. 

Q But I mean you were inquiring about her citizen¬ 
ship? A To re-establish it, yes. 

Q Isn’t it a fact you represented to the Secretary of 
State as follows: 

‘‘In February of 1938 my daughter returned for a visit 
with us, and in March 1939, visited us again together 
with her infant daughter, Marian.” A Yes. 

MR. HAMILTON: I have no further questions. 

MR. ROSDEN: No further questions. 

MR. HAMILTON: I would like to offer the letter in 
evidence. 

THE COURT: It will be admitted. 

(Letter heretofore marked as De¬ 
fendant’s Exhibit No. 2 for identi¬ 
fication vras received in evidence.) 

41 THE COURT: Any further evidence? 

MR. ROSDEN: No, Your Honor, that is my 

case. 

MR. HAMILTON: We have no witnesses, Your 
Honor. 

I would like to make a motion. The Government could 
rest its case. 

• • • • 

MR. HAMILTON: In that regard, I would like to 
make a motion to dismiss the case * • • 
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THE COURT: I would rather have you submit me 
points and authorities. 

44 I will give you each five days to submit points 
and authorities. 

I might say, as I said before, usually these cases come 
before you, and you don’t believe they should. These 
people look like they are good people. And lots of times 
we have these cases where we don’t think so well of the 
parties that are bringing these types of actions. 

I wish we had more witnesses appear before the Court 
like this mother did this morning in this case. But I 
don’t know about your jurisdictional question. Of course, 
you first brought it under the Naturalization Act, and 
then you switched it over to the General Declaratory 
Relief Section. And I would prefer that the .matter be 
submitted by points and authorities. 

You have five days to submit your points and author¬ 
ities. 

• • # • 
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. . J.*V ; -. v .... ; ,v ... ^ ^ .. 

" “ “TStatds because Qf Marring* to.My daugfator. 

I States tmt2 such time ss they may become self-supporting. 


_ 

koibTc*-0<a—Lnr.„ 


doctor.. 


SZXJLTIONMUF or 


pr.Q.8.pe„9jf.iY«.... 

'tAtJWX.-id.-.la.w 


in the United States from- July.. 9 , 19SM 

AtfetT** Ulnsss la Osnany 


tion of becoming an American Citizen (e). 

alien (A) isAODKin good health and physical condition 

as well as Oensn and Trenob. 

___and havenot at any time been charged with or arrested 

That I do not belong to nor am I in anywise connected with any groups 
ce nta ury to organisedGovernments, nor do my relatives mentioned 
andoeue?, bSon* to any such organization, nor have they ever been 


and sworn to before me, a notary public, in and for the County 

, state of - 

-day ---, 1 9 .1 / ., AJ). 


ON 


REVOKE 


SIDE 




BEST CO 


from the or 


I’lnmlij) 's k’.iltihil Xu. 
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“i U V '*?* v' V"*%*’ 

Via* Applicants who can satisfy the Aacricu 
public charge may be {luted m visa under tl 
LNG, provided the deponent of the affidavit 
Consul’s requirements as follows: . ,-. ysf » 

Affidavits must be issued in triplicate and should he l 

' 1 \SS h*k. 

All questions must be answered truthfully as the 

^ . • • - " 

Statements regarding income and property must 
evidence, vix.: 

INCOME: Certificate of employer indicating weekly or:_ 
permanency of employment : 

If in business, authoritative report about 
(Dun and Bradstreet Reports preferred). 

PROPERTY: Bank statements certifying deposits_ 

ceipts for real estate. 

All documents must be signed before a .Notary 
HAPAG-LLOYD Offices, Agencies or the MAIN 

For Non Quota and preferred within the quota 
ponent of the Affidavit must also file petition on 
Commissioner of Immigration at Washington^ B. C- 

. ■ •; 

Alien resident husbands and fathers whose 
entitled to preference visas most file Government 
of Immigration at Washington or, if arrived * 

Place of last entry. 

Individual information will gladly be furnished upen-sequaML 




* 186 ^ ■ 

'P~- 

* 

■. -- 

^?-v. • 


■K ma 

. : ■ ■ - 

- 

••"Sr- 











la 










Y AVAILABLE 


inal bound volume 
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L»V&&tJMC«£jpmJb 10/10/52 


BEST COPY AVAILABLE 

from the original bound volume 


>* - 




Vi 








W/ 6 /.V 1 


A -j?- if^ms 4 - jk^AAMAili 

ApgBCSDM nr rmtfmT 


[form rat native amiKi 

a-*.*-'* 1 

.Consul —.— ...— 


*teee x^TaaiCA’-Or-t^iitei* 


I_l^ilS,.B.«ggg$g gf GRAPERT , » Natit. 


born at. 


.-Ew-Yack..... 


(Citjm 


of 1km United State*, 

aw xspxk. 


9) -JO 


on „--J‘An«l«ry...2I_l91Z.; that I am now 

(Dm*) <?7 

that I maided continuously in the United 8tatea from 1..5i7to 1..9 22 , at_rk^gl^y— .. ^ 

and that I have maided outaido the United Statea aa follows: 


\ 

—Z -I 

at 50 ?org t JtitujLs^riias.e ^ 7 r.angmr.y«^ 

I 


j « t 
-*rv— 


•3 



Germany i , !Iay 28, 1937 Jan. 2S_, 1938 

... .. “ ' * !. 

-Germany.., (lom April 1, 193g .. .datej _ 


n 

u 


». •» 


t. 


My legal ra t ide n ca ia at .^■■Z<?xg.tliauj3.^^sa^Txjaiii^QX.t-QiiTuieLln^..GRrTnany- 

I intend to return to the United Statea to maide permanently^4^Sin...^ , .k.6...ne - a.r .jfU.t-Uy.fi___ F 

«**{2?2BS5 July 17. 1937 __to Hans Jo a chl a Grau.rt__ 

wik> waa born at KQlb.er&,.G.er:nany_ _on .; who ^ Mt | an American eitiaao, 

and who ia now n*idin* at ---.50.-Fors.toausstras.se. Frankf ort-on-;:aln f Gernanz._ 

My fatter . Hans . 3.erns torff .., u bom at ..DPX.t>mad_ . Gnxaany... 

(Nam. in ItJ) (City or town) (KM or oouairy) 

and ia now residing at .. ^3.7.. JB.a.S _t„6 th. .rftiXflfit.*_haw.York_C.l ty.a.. .aIaY*..— 

My wetter. J.VllAe.. A^Oa ... waa bom at „IIev/..Y.O.r)&_£i.ty.IIfcYJ 'LQTZ. 

(Maidra oua) (City or town) (StaM or country) 


SI r , 

!l 71 


c> 

H 


“n 

"n 


and is now residing at-.2.5-. «*eSt '-Otil L/tr6Q.t., Zx£j-. 1.0XJ». .City.»...Al*Y«.. 


N 


(ir uTMCt pmkkt waa tuTvauina nu in nut »a anew) 

My father emigrated to the United States on or about ...19.Q.2— 1 P.JT..-19.Q.3... 1.; maided continuously 

in the United States from 1.2.0.7- to ld-£..t.€i at ..2J.S\/...Y0Xk...Citcy. v ..H^Y.c-- and waa naturalised aa a 


citizen of the United States before the..Court of___—-- 

(Nam* of court) 

at..*;$;*-Yor.< City. on Qr....about..JL212...Qr..i.913. 

«’uy and r'tatc) (Month) (Day) (Year) 

My lnotlHT emigrated to the United States on or about., 1.. maided continuously 

in the United States fmm 1 .to 1.. at..... and aa# naturalized aa a 

citizen of the United States lieiorc the....Court of_ 

(Nun. of court) 


at . 


(City 3 Cd StSlO 


on 


(Month) 


(D*y) 


-.1 


(Year) 


I request tte Inclusion «f my wife ... 

She acquired citizenship through.. 

\ yraquMt tte Inclusion mi my mlnar dilMcwi aa follows: 


(Iteput dud. in fall) 



'et.or cl enens Aurrus.t.., bom at Frankfort/: f a i nCrA- mani r on. Jaa• 3.1.1.CL4.L 

(Nua. is full) (Placa and But# or country) (Data) 

...bom at.—___on.. 1_ 


.—_on. 

X "have /OX*""voted”’i'h"aay°™^ectibT'Tn'GemaHy"." 

I have not taken an oath of allegiance to, or been naturalized aa a citizen or subject of, any foreign atate. 

* A wmiMti :>pn|icant * ho has been married more than oat. thould sir* nam. and place of birth of each husband, dal* of aacb maniacs, and data of tsrmlnatioa 
of :-rv. i.mj. tmrr> urr<-' through death nr divorta. This and any othtr lnlormaUoo Dsoawary to clarify tbs ciilunshlp status of tbs sppUcsnt should bo tat forth In a 
vikir.tc adi<Uv:t which will oo constdwad a port of this application. 

s. s. toftiMiir ruins. .rncs t—U*r 


GRAUERT, LEILA 


















































F ri MtoHt M«r lailMkvtatf tot !•«»■■•••<«. 

V. OATH OP ALLEGIANCE 

/ * -Furthir, 1 djrfrplemnly awmr that I will support tad defend the Coostitutioa of the United State* Against all anemic*, 
^Mtrfgn end domestic; that I will bear true faith and allegiance to the mum; and that I take thia obligation freely, without any 
tee rt al reservation or purpose of evaaion: So help me God. » , f, . I. A I— 

> [scal} * •* ..Aula . 

FWWp—port, *0.00. 

F °*rt Sow^uiM^miwoM to before mo this...?A^fo.. ~ day j»f ^ ^ 

No foe for resist ration. ... 0«..» *"rCrr it.V . - 

j, Vice Consul. of the United Utah* at Yr^lTcf 3 T t • • J 


'ort in 


rrsivm* 


DESCRIPTION OF APPLICANT 

Height:.5..fact.9. 

Hair.Blonde.. in.-. ... Oreen . 

Distinguishing mark* or fcatun g ..One 


.inches. 





Place of birth .. J&W.York C1 ty , : :«*.v York . 

Date of birth.». , *.n.'-*C 1 .r'.y ..?.!». -9.-17... . 

Occupation .r. : . 9 .d-ev.’ife .. .. 

EVIDENCE OF CITIZENSHIP AND IDENTIFYING DOCUMENTS 
Paaaport No . ,/t.QQ£:5.£.‘.. issued <*n...- .*B.i!A 1...'.*. k a... 1 L‘J. 1.. 

by ...Pe.-ar.toc.ak..9.l‘...'..U&.t<.u* .?a in.-..tou. 

| ‘£*I , l ,hc » ,lt - JsUHMITTKl). 

(SUte iiam.-*n.l rrlMyrtUlUCt. A . J n< -i 

State disi>OBition of imssjiort ...-':.v.f.V.V'.i^.v.Vt_r.**.^....- L ..L.v/. 1 •* 

in the _i*i 1 cp jf thin o:‘Tier;. 

Other evidence of citizenship and identifying documents submitted, os 
specified below: (Indicate whether sent to the Department, retained 
in file* of office, or returned to applicant.). 


;?r. 5.u'...cc 1-...r».-rr.t. ny. 


REFERENCES .... » , * * #. . ,. ■. • , e •. i... , a. . , ... .w .. jL.L ,11. _i £..*. y . .0*. «....« . 

„ . „ . . -«••••• W - _ ' .VltllW; 

• — • P •*- • .*.-'• *„./ V 4 .W. V.at.v 9 .••-*#« .*WA»s -saL#* ..«• 

*. « «>n<wilatr •»«:. JV 5 , N*#t«* 

* •. I*' AFFIDAVIT OF IDENTIFYING WITNESS ... Ived 

• 1 V. ir..- *:tMi**r« 4 ;va« •!. f T> s \ « ar that ! am a citizen of thr I nita*c| Stall*.*; that I roich* at tin* a*hlr**-«* written Ulutv 

**».•’ *iwi itiin* li* r**t»» :ii! >•*•!; ti:.: 1 li«••;*. tapphc-ait? win* fw.lpil tin* ;if!i«l;tvit li«*n*inl**foro art forth to In* tin* |N*rsnti Ik* 
r*.#r**!M*atN liiiirvK t«# In*. th* i !••• i. :i < it i/.ti «.f tin* t*nit«*«! St:it«**; that flit* MaYctiartiV* fiia«!« a in th«* uppnrant s affidavit 
ar»- tri**t*» th*- l***t **f m . ! ti Jc iind l**li**f; fur f h«T, I Mdeiutily >wvur that I have known the aj»i»lieat. 9 . j»TPot*a!!y for 


i -Vfii!i#r** ut * *cn* ** 


lkrsi*l* n*v v v» .*:.*• .• 


[s» XI.] 


.... i• am. Mvi.i.v t-. !..f Ti' in" this 


• lay of.. 




1 » 9 ■ e f.‘ *• t’uifsj St'lt** ,tw#P|. •! #.• 

i. , ... *■ • f n.e p. f" t. t»- t...titi.-.J i*i »!.. « a*I. • r •..■?(!-oil\ . 


.'•! !i*i«.?.:•* •!. 1. • •'r i! ,v ! j-r >.::ii‘ • r.-jM-r*•. i.a-i.r«- :<s..l ]»U"" «.f iri\i-.tn.. :.t-, l'«eati'>n ..f will, et cetera, 

lit !• ni.r.'.i •. .,:.t i . ei%.. t ! ;• ii.f.-rne.i...!, 


Rejiitration ' , I v (Lrf Of SlaWl. 

CCtrajtpr. yit 1 ■ 

Certificate of rcgiitration i • :• ! t t t!r nppiicaiit • 


- • » 


" ti ^ 1 

* . A . • U.. VAm 

. .% f .. 

a. '*• • 


•V !»* |**.-»**»n*. (L I-. -cntuU* **• *r 

UrwarJiAff lS* •,*»■*• *.H*'i I* »K n* t K 

• !*►*«««• W* Re* ,«W». »« fully Milt .» | «« 

l.» |V •^I'tlU » *li -ti** M>«« A iwtelAP •• llw 

f«» tl*l* • >*•»» ImmuIm kffW 

l*’*i »s .w«. lit ?.rif I./ 


REMARKS 


• Ili.t* i • ••• • di 'n'tr 

r«*ipai* «Uf k* »• #4rr ap^krataan 

Malta* laulaaa la tka tMlrary at ma-W hrrruaiaf. 



N 


v 
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Off/G/,Vi 


hMfMt 




lTiys cirtem i 




_Consul- 

*Ta»*A'or4> 


J&il*. 


• Natxvn 


of the Ueitsd SUta, 


i bom At_JfeKl..ypXfc_ 

(CNyor tsva) 


on — ZfXnM.Q Fy...Z2> _, l917..; that J sm now fidlf at 5Q... fOTS tilfi3JL£3.t. rft3S -Q.fc 

(DM) /p, (QNa i ii m il H sisileWB 

that I resided continuously in the United 8tatae from 1..5i7to 1..93.7, at_ 


and that I have raided outside the United States as follows: 


fSifJ lj§ 

mar that ! > 

I is 

-- i n 

^isb 

^ •ai r 

i « * 


Germany from May 28, 1937 Jan.28,1936 

... Germany... tn>m April. 1, 193 3 to date ; 


1 = 


. -Germany... tmm .Ap ril 1, 193g .. . u data • _ 

V- . (Namaaofoounirios) - ... 

My legal re s ide n ce is at - 

I intend to return to the United 8tates to reside perm*nently a ^&&in...t&®...A§QX...£ U_tl4E.fi_{£S*^ 

J _ u 

* ! W “{*^25S?S... Juix..L7. J .„.193.7.. .to .....Han3.„JoachJ^.Grau9.r.t.__ 

wl>o was bora at K£>J»ta.QEf> > .GQ 1*1118 fiy___on .„.?.Qp.t'x.3.al.9Q.§...„.; who not} *“ American citlssn, 

and who i. now raiding at . J&QjForsthau^ _ 

My father. .....Hans.3erns torff. . wa. bom at ..EQX.tnu.ai_.Germany..., 

(Ntm. in fuU) (City or Iowa) (Stal* or ooustry) 

and is now reaiding at ..^3.7...5aS t^r-Gth...jtrH_et_,____;_.6W _ YOTf?_ Ci.ty_j.__ .iTjtX.».... 


— S r " 

- I; 7 ] 


..<T.ul.ig...^n5npn ____ was bom at „IIS.W...ZQrilJli.t t y.ll£^J..ZQXi: 

(Maiden urn) (City or town) (State or country) 


and is now redding at ..2.5.-. ••GSt> 0 t*l L> treat, , a 6 j ,. 3Tl». .Cj.ty.p... aI*Zl.*.. 


(ir ciTMce ruorr was ma 


nu in this rewrioM) 


My father emigrated to the United States on or about .. .19.Q2.. .Q E... 12.Q.3.. 1.; raided continuously 

in the United States from 1.9.0.7. to ld.&.t'.Q at ...N-QV/-..YQ.II.i£-..C.i.tii!.,—-U».Y-. .. and was naturalised as a 


citizen of the United States before the.Court of . 

(NumSwiiI) 


.~ev/..Yor.< City. on QE....at>out...l212...Qr.. i.913. 

(City sml r'Ute) (MooIP) (Day) (Y«ar) 

Mv mother emigrated t<» the United States on or about...... 1-, reaided continuously 


in the United States fmm 1.to 1. 


., at.. and was naturalized as a 


citizen of the United States before the.....Court of_ 

(Nome of court) 




(City and Stoic) 


(Month) 


I request the Industen «f my wife 

She acquired citizenship through. 


(ICoposl noma la tall) 


request the incluslen •( my miner children as follows: 


eter Clemens /xurruis.t..bom at rxaiucf.Qr.t/llalii^GemaaH: on ..£*£.• 3.1.. 1.9..4L 

(Nome in full) (Place and Auto or coon try) (Dote) 


__ bom at..on-- 1- 


j.. |.. .. -.................... g..........p bora at ......................................... on ............... 

X nave . OT voted in any election in Germany. 

I have not taken an oath of allegiance to. or been naturalized as a citizen or subject of, any foreign state 


-- 1- 


* A w.imwi :>p»luwnt who has been married more than coco should id TO noma and place of birth of each husband, data of sarh maniacs, and data of tarmlnatioa 
of i -feu. mi- m.w t branch death nr dirorvo. This and any other informal Inn oacaaaary to clarify the ctUsonahip status of tbo applicant should ha sat forth tn a 

vi-ir.ie ajklnil which will bo cunsldorad a part of this application. 

a. a. uhiiiiii rstansa senes 1—110 


63 A 

Defendant’s Exhibit No. 
























































V 


». ,11 

t-t- t 



ltivs crnzmj 



___ OoMUl ,, - , 
^Teajci'-or-ty 


3&1M. 


i wbi bom at_Jto.Y<?xk._,_Ha*JB?xk---- [ I m 

(CkI«tm) 4 50 j:« I j 23 

on Jans., i912. ; that i am dow nafdiac •» -^Lgoxfl^ixft3is£t ! rkas.e J ^ 7ranfc ^-tr« j -j 

(DM) /p* . .r . M m ^ iaMSn-I&Lifr 2 jm* 

that I resided continuously in the United 8teles from 1..5i7to 1—9 37 , at ^ — • ij! 


of the United States, 


i bora at. 


....IfoW-.YQXfc._ 

(CNyer 


and that I have resided outside the United States as follows: 


Germany 


Germany 

(Nina of countries) 

My legal reside n ce is at 


,r™ tay 28, 1937 ^ Jan.26,1938 

.. r™».A prU 1, 193g .... te _date__ 


f 

. jm 

i r 

’ IJ > 


~ I 


{1 N 


shd I intend to return to the United 8tates to reside permanently___ 

T*~ ~~ * wai, {uot married on ..„sDA.ly.„1.7_a„.193.7„.to .....?®3 »To _& Ch ..GX.®^.$X.t.__ 

wlio was born at KQj»b.erg.».Ge r Pa n y___on ... $.QP.t a 3. * 1.9. Q.§_. _; who not} an American dtisso, 

and who i. now residing at .^0. .gogstM^^nQAr^8.1n^„.Q:egaflay. _ 

My father..... Hans. BernstorTf.was bora at ..PQ.r.t;nuM„..G&raany..., 

(NomoiatuU) (City or torn) (Stale er oouatry) 

and is now residing at _. ^3.7.. .. '• 6/th j t. r _H_e t._, _ _ ._•© W _ Yo r .< Ci Uy x __ . ; .I .— 

My iwethsr,..Jul.i.S.. r>"S3Qn .....was bora at -.^t£>y.-.YQrJl-..C.i-t'.y.. ...*I&il— LQJ Cjl , 

(Mum umt) (City or town) <3iau or country) 


and is now residing at ..2.5... .. GS t- c.Otii wt>r©8.t-., 1«£I. i.Oril. .OjL£y.».-.aIalL.«.. 


(ir utno rojKjrr was wa 


rm in this rear ion) 


My father emigrated to the United States on or about ...12.Q2...QX...12.Q3. . 1.; resided continuously 

in the United States from 1.2.0.7- to ld.&.t>.€, at ..2^.aW...Y0XlL..CjLliy.^..lI*.Y.«..—.and was naturalised as a 


citizen of the United States before the.Court of____——. 

(Nome of court; 

at .,Ue.iY..YQr.< City .„„ QX....at)Qu.t..l212...Qr.., i.913. 

(City ami r'tate) (Mouth) (Day) (Year) 

Mv mother emigrated to the United States on or about..1.. resided continuously 


in ttic Unite*! States from 1.to 1. 


at.. and was naturalised as a 


citizen of the United States before the...Court of_ 

(Namo of court) 


(City and Slur) 


(Month) 


I request the inclusion ef my wife 

She acquired citizenship through. 


(Itepaot norno La tall) 


^request the Inclusion sf my miner children aa follows: 


'e-or Cl enens Aunus .t..born at Frankfort/yaln Ge rmany on .Jan. 3.1.,, 1.7.4.L 

(Name in (uU) (Place and State or ooanby) (Dote) 


__ born at....on. . 1..._ 


^ • • - - - ij ........ «•..... •••!•«•• born at. ... ••••••«•.• on 

1 nave . 0? voted in any election in Germany. 

I have not taken an oath of allegiance to, or been naturalized as a citizen or subject of, any foreign state. 

* A wnnwn who has been married more than oven should rise name and place of birth of eoch husband, data of each merrtoco, and duo of lormlnotloe 

ot iff. !•**!> m.irr- i»m throueb death nr divorce. This and any other lnlormuloa necenery to clarify the dUseashlp status of the applicant should bo sot forth la a 
viur.ic uS>U\ it » bich will bo considered a part of this application. 

—___ o. s. mhiiiiit roiartoo .met 1—11® 




63 A 

Defendant’s Exhibi 






















































■it m mm 1 ml 2 am Wm, t 

/' . OATH OP ALLEGIANCE 

A .Further, I do'iaplcnmly mtr that I will support sad defend the Constitution of the United States Against all enemies, 
Aimign and domestic; that I will bear true faith and allegiance to the same; and that I take this obligation freely, without any 
r—itsl reservation or purpose of evasion: So help mo God. 

< l•***'■ 


r for passport, $0.00. 
Fee^f^r administering oath 
ana'preparfng passport 
application, $1.00. 

No fee for nvUtmtinn. 



4\do ...QtoiUAT^ 

(‘Usaatura In kin of opisgutj 

SuaaraiacD axo swoix to before mo this ..... day <»f - - 


!nrch 


Vice Ca^ui. 


C.!'* Oerrit" 

«/ Ike United StaUa at r. 



DESCRIPTION OF APPUCANT 

Height:.5.feet.9..inches. 

Hair.Blonde..r.y.« ... Ire.en .. 

Distinguishing marks or features ...OH6 


Place of birth.....? \Q.Y^ ClV r j .’JU {OYZ . 

Date of birth. Jfj. --.917.. 

Occupation.Housewife. 

EVIDENCE OF CITIZENSHIP AND IDENTIFYING DOCUMENTS 
Passport No. .bQQA.5.£.'. .issued on...-. rl\T .A !■... J±... i L‘J. 1.. 

by.. De.. a j: tnc ;iti. ..o.r...:. t fi.t-.u * ■ h in; *. 10 a. 

| | si: liMITTKD. 

.V s (1 * ( i nc 1 

State disiiosition of passjiort .. y :-. \ .V.V :kv. ( .-hA ,5e .y.v +Ae - 

in the files thin office. 

. «• »•••»•« • ••• 

Other evidence of citizenship and identifying documents submitted, as 
specified below: (Indicate whether sent to the Department, retained 
in files of office, or returned to applicant.). 


. for. -.Id‘...co L ...r*.!-v-nx?._ 


REFERENCES ..... A.. .i’-.i:.. " ..lalC tOrff* 


/, • * f •• 

t a«W. M . Jte.W 


V. .N'r 

— * ^ $ *• «S . 


f X'Mfrm, 

» - f t 7 T*(] t ■'* 4 ** ’t V* -J 

. ', .V.../ ^..4 f .•••OSS . S. ^«.s* aAWrs ..m Jma • a* + 

«. < «.ri5ul*r K»-yu!et.*»r.«. IVJ, i; 


T 'o' • * *• 


; -. ,; •' . . li" AFFIDAVIT OF IDENTIFYING WITNESS ••• Ived 

^l. flu- Mi-l-T-min•!. itT> sicir that I am a citizen of tin- I'nited Stall-.-; that I reside at the udiiri--* written lielow 
*•«..' -isi '**un- la ri-io at! \e.*; ti:.: I Ii.-.v, i he applicant u ho e*ec\ted the affidavit hi-ri-inls-for*-s»-t forth to 1.- tin- js-rxon he 
r ..r -—-;,is iiiu.-.-lf to Is-, .-.in! t1 !••• i. a citizen of the 1'uite.l Slates; that the statements made in the applicant's affidavit 
are jr e- t-» r!••• l»-t of in. !.n >\\Je !u-- and lieie-f; further, i Milemnly .-wear that I have known the applicant jsT.-oiially for 


I -,**hV I.r>- #»f s .ID* » 
ikoi't no* s .* 


fs» M.J 
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daughter and her family for their re-establishment in the 
united States. 

xour guidance in connection with our problem, and your 
instructions as to the regulations applicable to this case, 
as prescribed by you, will be deeply appreciated. 


respectfully,. 



*v. 




\ 


\ 


\ 


\ 



ttiteii States (Emtrt at Appeals 

For the District of Columbia Circuit 


Appellants. 


John Foster Dulles, Secretary of State 
of the United States, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


George Eric Kosden 
1025 Vermont Avenue, N.W. 
Washington, D. C. 

Attorney for Appellants 


Of Counsel: 

> /Lee M. Gurgens 
60 Wall Street 
New York 5, N. Y 


united States Court of Appeals 
For the 

District of r ‘ } ' ; ' v r; *n.nt 












No. 13138 


APPELLANTS’ STATEMENT OF QUESTIONS 

PRESENTED 

First Question: Does the contested question whether a 

person is a citizen by birth constitute 
a justiciable controversy if admittedly 
such person would otherwise be a citi¬ 
zen by naturalization? 

Second Question: Are the ten years’ “residence” in the 

United States (at least five of which 
must have been after attaining the age 
of sixteen) which were required of a 
mother under the Nationality Code of 
1940 in order to confer citizenship 
upon her foreign-born children to be 
defined as mere “physical presence,” 
abode with animus manendi, or abode 
without animus manendi? 

Third Question: If “residence” within the meaning of 

the said proviso be general abode with¬ 
out animus manendi, then does not the 
prefix “general” before “abode” indi¬ 
cate a certain permanency from the 
point of view of purpose? 
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In The 


luttrtJ j&atea Court tit Appeals 

Fob the District of Columbia Circuit 


No. 13138 


Peter Grauebt, et al., 

AppeUcmts, 

v. 

John Foster Dulles, Secretary of State 
of the United States, 

Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


DECISION BELOW 

The opinion below was filed on August 26, 1955, by 
Judge Benjamin Harrison (A. 6) while findings of fact 
and conclusions of law (A. 9-10) as well as final judgment 
for defendant (A. 9) were entered on the docket on Sep¬ 
tember 15, 1955. Notice of appeal was filed on November 
9, 1955 (A. 10). 

JURISDICTION 

(1) The jurisdiction of the United States Court of Ap¬ 
peals for the District of Columbia Circuit is invoked 
pursuant to Title 28 U.S.C.A. Sec. 1291. 

(2) The jurisdiction of the United States District Court 
for the District of Columbia was invoked pursuant to the 
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Declaratory Judgment Act (28 U.S.C.A. § 2201 in conjunc¬ 
tion with § 1331) for the purpose of obtaining a declara¬ 
tory judgment declaring the plaintiffs to be American 
citizens by birth, the defendant having denied the said 
contention and having denied a request for a birth certifi¬ 
cate. The jurisdiction of the Court below is a major 
question. Therefore, it is treated in detail in the State¬ 
ment of the Case and in the Argument 

STATUTES INVOLVED 

The statutes primarily involved are the Declaratory 
Judgments Act (62 Stat. 964, as amended, 63 'Stat. 105, 
28 U.S.C.A. §2201), §201 (g) of the Nationality Act of 
1940 (54 Stat. 1138, formerly 8 U.S.C.A. § 601(g)) and 
§ 104 of the same Act (54 Stat. 1138, formerly 8 U.S. 
C.A. §504). 

The pertinent parts of the Nationality Act of 1940 read 
as follows: 

§601 The following shall be nationals and citizens of 
the United States at birth: 

(g) A person bora outside the United States and 
its outlying possessions of parents one of whom 
is a citizen of the United States, who, prior to the 
birth of such person, has had ten years’ residence 
in the United States or one of its outlying posses¬ 
sions, at least five of which were after attaining 
the age of sixteen years, the other being an 
alien. . . . 

§ 104 For the purposes of sections 601, 707(b), 803, 804, 
805, 806 and 807 of this chapter, the place of gen¬ 
eral abode shall be deemed the place of residence. 

STATEMENT OF THE CASE 

This is a case for a declaration that the appellants are 
citizens by birth. Appellants were bom in Germany in 
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1941 and 1942, respectively (A. 9(2), 43), as children of 
an American mother and a German father. (A. 6, 9 (2)) 
The entire family now resides in the United States (App. 

2, 5, 441, the father having been naturalized (A. 2, 5, 6, 
53)7" 

The appellants applied for registration of their births 
as American citizens, which application was denied by the 
predecessor in office of the appelW (A. 6, 10(4), 44-45, 
60, 61). This decision was again stated in a letter to 
counsel (A. 62). Finally, appellee, in his answer to the 
complaint (A. 5(6) (6)) denied again that the appellants 
are citizens by birth . 

Pursuant to the Nationality Act of 1940, foreign-bom 
children of one American parent are citizens by birth, if 
the said parent “ resided” ten years in the United States, 
five of which were after attaining the age of sixteen. The 
Court below concluded that it be without jurisdiction 
because there exist no justiciable controversy (App. 10) 
and stated further that, had it jurisdiction, it would have 
ruled against appellants on the merits. 

Appellants’ mother Leila Berastoff G-rauert was bora _/ 
at New York on January 21, 1917 (A. 6 9(2), 10(3), 35, 
40) as an American citizen. She lived in the United 
States all her life (A. 6, 10). In the Spring of 1937, she 
met Dr. Grauert, who was then engaged in post-graduate 
studies in New York (A. 36, 13). They became engaged 
(A. 12, 19, 36), intending to marry in New York (A. 20, 

25, 36) and also to settle there (A. 6, 14, 36, 50).—In 
April 1937, Dr. Grauert was called home by cable (A. 
18/19, 25, 36) because of the grave illness of his father 
who was a physician in Hamburg, Germany (A. 14, 24) 
and who died shortly thereafter (A. 14, 25, 27, 37). 
Before leaving, Dr. Grauert obtained from his prospec¬ 
tive father-in-law and his professional chief affidavits of 
support for the purpose of immigration (A. 39, 58). He 
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left whatever clothing and personal property he did not 
take along in the apartment of his prospective wife and 
parents-in-law where everything remained until he re¬ 
turned after the war (A. 55). 

The Bernstoff family had made repeated summer trips 
to Europe before (A. 37). In May 1937, Mr. and Mrs. 
Bemstoff together with both their daughters went to 
Hamburg, Germany, to meet the family of Dr. Grauert 
(A. 23, 26). Young Dr. Grauert being rather depressed 
after the demise of his father (27), it was agreed that 
the marriage should take place right away (A. 37). They 
got married at Hamburg, Germany, on July 17, 1937 (A. 
6, 14, 20, 26, 27). It was still the present intention of 
both the bride and Dr. Grauert to return to the United 
States forthwith (A. 27, 29). There followed a honey¬ 
moon in Switzerland and at other places in Europe (A. 
17, 27, 38), whereafter the couple stayed for about two 
months (A. 29), in the house of the mother of Dr. Grauert 
(A. 20, 27, 38, 46) who was then rather ill (A. 37). The 
immediate return of the couple was delayed because Dr. 
Grauert had to attend to settling the estate of his father 
(A. 6, 15, 20, 22, 28). He had to pass on information on 
his late father’s patients to their new physicians (A. 28- 
29). Dr. Grauert’s negotiations for an internship in the 
United States were carried on until the Fall of 1937 (A. 
49). When it became apparent that the settlement of the 
estate would still take some time, Dr. Grauert utilized 
that time by taking additional medical training in Frank¬ 
furt, Germany (A. 29, 33). The couple first lived there 
for 3-4 weeks in a rented room and then in an uncle’s 
apartment (A. 46). 

Mrs. Grauert had neither her trousseau with her (A. 
23, 26), nor any winter clothing (A. 22, 55). In fact, she 
borrowed winter clothing in Germany (A. 22). The wit¬ 
nesses describe her attitude as follows: She was angry at 
the lawyer of the estate because of the delay (A. 21), 


she wanted to return to the United States rather yester¬ 
day than today (A. 28), she hated it (A. 29), did not like 
it (A. 15); her desire to return was intense (A. 23), and 
she wanted to return as soon as possible (A. 27). On the 
other hand, Dr. Grauert refused to take over the large 
practice (A. 16, 21, 38) of his father because of his deter¬ 
mination to go back to the United States (A. 14, 21, 28, 
38) and he refused a similar opportunity offered by an 
uncle in Berlin for the same reason (A. 30). 

Mrs. Grauert did*not improve the little German she 
spoke (A. 40). 

Finally, in December 1937, Mrs. Grauert wrote to her 
mother for some of her winter clothing (A. 55). And in 
January, being homesick (42) she took a ship to New 
York to be with her father for his sixtieth birthday (A. 
38, 42), to prepare for settlement there (A. 31) and to 
arrange for an apartment (A. 21), while her husband was 
to follow her (A. 21, 32, 42). By May of 1938, it had 
become obvious that her husband could still not follow 
(A. 22, 32) and Mrs. Grauert went back to Germany, 
because she was pregnant and wanted to have her child 
in the presence of her husband (A. 16, 32). This first 
child was born in Frankfurt, Germany in May 1938. 
(A. 33, 42). 

By this time, Mrs. Grauert had become doubtful of the 
possibility of immediate return because now military exit 
permits had become required for men in military age like 
her husband (A. 6, 43). Still, they tried in vain to get 
such a permit in November, 1938 (A. 43). In January 
1939, Mrs. Grauert went to New York a second time for 
a few months (A. 39) and, in the summer of the same 
year, her parents visited her in Germany (A. 22, 43). 
The Grauerts entrusted to them their first child at the 
age of one, to take her to the United States and keep her 
there (A. 22, 33, 43). The child never returned to Ger¬ 
many (A. 34). The family came to the United States 



after the war as soon as they could (A. 23) and are still 
residing here (A. 48). 

There appears to be no controversy on the facts. 

STATEMENT OF POINTS 

The Court below erred in that it 

(1) denied the existence of a justiciable controversy; 

(2) interpreted “residence” as used in Sec. 201(g) of 
the Nationality Act of 1940 as abode without ani¬ 
mus manendi; 

(3) interpreted “residence” as used in Sec. 201(g) of 
the Nationality Act of 1940, and “general abode” 
as defined in Sec. 104 thereof without regard to 
impermanence and/or purpose of stay; 

(4) found as a fact that the mother did not have five 
years’ “residence” in the United States after attain¬ 
ing the age of sixteen. 

SUMMARY OF ARGUMENT 

(1) A justiciable controversy is presented because 

(a) there is a substantial difference between citi¬ 
zenship by birth and by naturalization; 

(b) the appellee has denied appellants’ citizenship 
by birth while admitting their citizenship by 
naturalization; 

(c) the appellee refused the registration of the 
births of the appellants to which they are en¬ 
titled as citizens by birth; 

(d) there is no doubt as to the genuineness of the 
controversy; 

(e) there is uncertainty and insecurity as to ap¬ 
pellants’ status; 
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(f) although the threat or accrual of coercive meas¬ 
ures is not necessary where there is uncer¬ 
tainty as to status, they have accrued because 
of the denial of a right, namely the registra¬ 
tion. 

(2) The mother of the appellants has obviously ful¬ 
filled the ten-year residence requirement necessary 
to convey American citizenship to her foreign-born 
children by birth. She has also complied with the 
requirement of five years’ residence after attaining 
the age of fifteen on the following grounds: 

(a) The statutory definition of “residence” as “gen¬ 
eral abode” is ambiguous and, therefore, sub¬ 
ject to judicial interpretation. 

(b) “Residence”, as used in Sec. 201(g) of the Act, 
has been interpreted invariably similar to dom¬ 
icile in all judicial precedents; 

(c) The Savorgnan case, interpreting “residence” 
differently for purposes of another section of 
the same Act is not applicable because 

(1) The same term used in different sections 
of the same statute may have a different 
meaning if there is good reason for the 
differentiation; 

(2) The judicial opinions handed down after 
the Savorgnan all so hold; 

(3) Contemporaneous administrative construc¬ 
tion so ruled; 

(4) The legislative intent so indicates, and a 
different result would be unreasonable. 

(d) If the predominant opinion is applied, the ap¬ 
pellants are citizens by birth. 

(e) Even if the Savorgnan case be applied prop¬ 
erly, the same result should prevail. 
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ARGUMENT 

I. THE JUSTICIABLE CONTROVERSY 

This action was instituted and this appeal taken in 
order to determine whether the appellants are citizens by 
(and at) birth, or by naturalization. 

Before the passage of the Nationality Act of 1940 1 
children who were bora abroad and were considered 
Americans by jus sanguinis were believed to be citizens 
by naturalization 2 . Since the aforementioned Act took 
effect, the question is settled by statutory definition: 
Section 201(g) 3 of the said Act classifies such persons 
under the heading “citizens at birth”. The Immigration 
and Nationality Act of 1952 4 maintains the same classifi¬ 
cation, making it more explicit, in addition, by defining 
the term “naturalization” as fellows 5 * : 

The term “naturalization” means the conferring of 
nationality of a state upon a person after birth, by 
any means whatsoever. 

The Court below determined correctly that the remedy 
under the Declaratory Judgment Act® upon which the 
appellants rely is not eliminated by Section 503 of the 
Nationality Act of 1940 7 . 

a. Differentiation Between Citizenship 
by Birth and by Naturalization 

In trying to determine whether a justiciable contro¬ 
versy is present, the difference between the two kinds 
of citizenship should first be delineated. 


1 54 Stat. 1138 ;8 U.S.C.A. Sec. 101 seq. 

2 66 Harv. L.R. 643 (706). 

3 8 U.S.C.A. Sec. 601. 

4 Sec. 301, 66 Stat. 235, 8 U.S.C.A. Sec. 1401(a). 

5 66 Stat. 166, §101(a)(23), 8 U.S.C.A. Sec. 1101(a)(23). 

0 28 U.S.C.A. Sec. 2201. 

7 Brassert v. Biddle, 148 F.(2) 134; Mung Ngow v. DuUes, 122 
F. Supp. 709. 
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Quite a number of dicta 8 go to the effect that the two 
classes of citizenship encompass the same rights and 
duties. This certainly was so as long as the Congress 
did not enact differentiating legislation. 0 It still is true 
as to 'political rights and duties. But by enacting legis¬ 
lation providing for denaturalization of naturalized citi¬ 
zens in a manner that does not apply to citizens by birth, 
a strong and substantial difference has been created. For 
the Nationality Act of 1940 provides in its Section 404 
(3 U.S.C.A. §804) as follows: 

Expatriation of naturalized nationals by residence 
abroad 

A person who has become a national by naturaliza¬ 
tion shall lose his nationality by: 

(a) Residing for at least two years in the territory 
of a foreign state of which he was formerly a na¬ 
tional or in which the place of his birth is situated, 
if he acquires through such residence the nationality 
of such foreign state by operation of the law thereof; 
or 

(b) Residing continuously for three years in the 
territory of a foreign state of which he was formerly 
a national or in which the place of his birth is situ¬ 
ated, except as provided in section 406 hereof. 

(c) Residing continuously for five years in any 
other foreign state, except as provided in section 406 
hereof. 

while a citizen by or at birth cannot lose his citizenship 
except by voluntary expatriation. 

This difference was particularly emphasized when its 
constitutionality was attacked in Lapides v. Clark 10 . 


8 That all the references are dicta is discussed in detail in 2 Stan. 
L.R. 582 (584). 

8 Compare Morrow, The early American attitude toward natural¬ 
ized Americans abroad, in 30 Am. & Int. L. 647. 

85 App. D.C. 101, 176 F.(2) 619, cert. den. 338 U.S. 860. 
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Chief Judge Edgerton made this pertinent remark in his 
dissenting opinion: 

Aside from the Nationality Act, citizens may live 
abroad. By imposing a heavy penalty on the exer¬ 
cise of this liberty the Nationality Act takes part of 
it away from all naturalized citizens, regardless of 
their devotion to America. 

The differentiation thereupon became the subject of a 
great number of learned notes and articles 11 and was also 
recognized in other decisions 12 . And in a commentary 
on the Immigration and Nationality Act by Besterman, 
Legislative Assistant to the Committee on the Judiciary 
of the House of Representatives, appearing in 8 U.S. 
C.A. 12 *, the following statement is to be found: 

The basic difference in the status of native-born and 
naturalized citizens with regard to the potential loss 
of citizenship appears in these provisions of the law 
that deal -with expatriation on the ground of pro¬ 
tracted residence outside of the United States. 

There are further differences, particularly concerning 
the treatment of the two classes of citizens: In the meth¬ 
ods of according security clearance, naturalized citizens 
are scrutinized with a great deal more time-consuming 
thoroughness. Certain Government departments and 
agencies (State Department, Central Intelligence Agency) 
even have or had internal policy instructions according 
to which naturalized citizens were ineligible for appoint¬ 
ment until they were naturalized for at least 15, 10 or 5 
years, as the case may be.—There are still other dis¬ 
abilities attached to mere naturalization: If an American 

11 35 Cornell Quarterly 857; 33 Marq. L. Rev. 253; 50 Mich. L.R. 
926; 59 Yale L.R. 139. 

12 Knauer v. United States, 328 U.S. 654 (658 n.), 90 L. Ed. 1500, 
66 S. Ct. 1304; Zimmer v. Ackeson, 191 F.(2) 209; Rueff V. Brovm- 
eU, 116 F. Supp. 298. 

8 U.S.C.A. p. 1-90 (89). 
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citizen either by birth or by naturalization resided in 
enemy territory during the war, his property in the 
United States was subject to vesting pursuant to the 
Trading with the Enemy Act. If he is a citizen by birth, 
he is entitled to return upon his return to the country; 
if, however, he is a citizen by naturalization, this natu¬ 
ralization does not remove his enemy taint retroactively. 

The basic difference is and remains anchored in the 
above-quoted Section 404 of the Nationality Act of 1940, 
which proviso was adopted in a substantially more strin¬ 
gent form by Section 352 of the Immigration and Nation¬ 
ality Act of 1952 13 . 

b. The Decision Below 

The decision of the Court below denies the existence 
of a justiciable controversy, although finding as a fact 
that 

The American consul refused to register plaintiffs 
as American citizens by birth. 

The ultimate facts underlying this finding are as follows: 

(1) Counsel stipulated as to the genuineness of two 
letters, Plaintiffs Exhibits 2 and 3, written by the 
appellee to the American Consul, denying appellants’ 
application for birth registration on the ground that 
they were not citizens by birth. (App. 45, 60, 61). 

(2) The appellee’s department reaffirmed this posi¬ 
tion in a letter to counsel (App. 62). 

(3) Appellee in his answer denied the allegation 
that appellants are citizens by birth. (Complaint 
Sec. 5, App. 3; Answer App. 5) 

On the basis of these uncontested facts the Court belo-w 
held the controversy to be contingent and the damage to 
be hypothetical. 

18 66 Stat. 269, 8 U.S.C.A. Sec. 1484. 
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c. A Justiciable Controversy Exists 

The elements requisite to constitute a justiciable con¬ 
troversy have been articulated clearly by the United 
States Supreme Court. Mr. Chief Justice Hughes de¬ 
scribed these elements in Aetna v. Haworth. 14, 

The controversy must be definite, concrete, touching 
the legal relations of parties having adverse legal in¬ 
terest ... it must be a real and substantial contro¬ 
versy admitting of specific relief through a decree of 
a conclusive character, as distinguished from an opin¬ 
ion advising what the law would be upon a hypotheti¬ 
cal state of facts . . . Where there is made a concrete 
case admitting of an immediate and definite deter¬ 
mination of the legal rights of the parties in an ad¬ 
versary proceeding upon the facts alleged, the judi¬ 
cial function may be appropriately exercised. Al¬ 
though the adjudication of the rights of the litigants 
may not require the award of process or the payment 
of damages . . . and as it is not essential to the exer¬ 
cise of the judicial power that an injunction be 
sought, allegations that irreparable injury is threat¬ 
ened are not required. 

An actual, real and definite controversy is clearly evi¬ 
denced by the definite, conflicting and adverse positions 
taken by appellee and appellants 15 . Compare the reason¬ 
ing of thief Justice Hughes in Aetna v. Haw'orth: 1 * TOpr ‘ 

The dispute is definite and concrete, not hypothetical 
or abstract. Prior to this suit, the parties had taken 
adverse positions with respect to their existing obli¬ 
gations .... It was a claim of a present, specific 
right. 

The adverse legal interests stem from the fact that the 
appellee is the officer of the Government entrusted with 


“300 U.S. 227, 81 L. Ed. 617, 57 S. Ct. 461. See also Public 
Service Commission of Utah V. Wycoff, 344 U.S. 237, 97 L. Ed. 291, 
73 S. Ct. 236. 


15 Supra, n. 14. 
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the handling of citizenship matters 10 . Nobody would se¬ 
riously claim that the controversy is not real. That it is 
substantial is obvious from the importance the courts 
attach to American citizenship and the rights flowing 
therefrom 17 . Also, the controversy lends itself to relief 
by a decree of a conclusive character, for a declara¬ 
tion one way .or the other will eliminate the contro¬ 
versy. —Thus an application of the criteria set by the 
United States Supreme Court shows clearly that there 
exists a controversy that is justiciable. 

But the Court below termed the controversy contingent 
and the damage hypothetical, apparently because these 
appellants have not taken residence abroad for the period 
of 2 or 5 years and have not even alleged a desire to 
do so. Is that necessary? Must the appellants put their 
citizenship in jeopardy in order to clarify their status? 
Is it not the very purpose of the Declaratory Judgment 
Act to determine rights without putting them in jeopardy? 
Bor chard says in “Declaratory Judgments” 19 : 

Perhaps the principal contribution that the declara¬ 
tory judgment has made to the philosophy of proce¬ 
dure is to make it clear that a controversy as to legal 
rights is as fully determined before as it is after one 
or the other party has acted in his own view of his 
rights and perhaps irretrievably shattered the status 
quo. 

and Anderson 19 puts it as follows: 

It is not necessary that any breach of duty should be 
first committed, or any right invaded or any wrong 

Sec. 104, 66 Stat. 174. 

17 Wong Wing Foo v. McGrath, 96 F.(2) 120; Tom Mung Ngow 
v. Dulles, 122 F. Supp. 709. 

18 (2nd Ed.), p. 58. 

10 Actions for Declaratory Judgments, 2nd Ed. (1951) I Sec. 14, 
p. 63. 
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committed. The demand for a present existing jus¬ 
ticiable controversy does not go to the extent of 
exacting the commission of wrong or invasion of 
rights before the cause of action for declaratory re¬ 
lief has accrued. The very purpose of the declara¬ 
tory judgment statute, as expressed within the Uni¬ 
form Act itself, is to settle and afford relief from 
uncertainty and insecurity with respect to the rights, 
status and other legal relations, and to place a re¬ 
stricted construction on this language would be to 
delete from the statute a beneficient provision in¬ 
serted therein by virtue of legislative authority. It 
should be kept constantly in view, lest we lose the 
benefit of this instrumentality of justice, that it is 
to be liberally construed and freely applied in cases 
coming fairly within the ambit of its operation. 

In Akron v. Barnes t0 the court said: 

The Courts quite generally agree that it was the in¬ 
tent of Congress to afford means for settlement or 
relief for uncertainties respecting legal rights whether 
before or after a stage of coercion has been reached. 

The Court below seems to indicate that a cause for 
coercive action must have accrued or must be about to 
accrue, relying on an article in the Harvard Law Review 21 
that is both unsupported on this point as well as contain¬ 
ing its own contradictions 22 . True, the accrual or threat 
of coercive action proves the existence of a justiciable 
controversy inter alia, but it is not the only means by 
which the existence of an actual controversy may be 
shown. 

The Declaratory Judgment Act was enacted to accord 
an opportunity to remove uncertainty and insecurity from 

20 (7th Ct.) 215 F.(2) 423. 

21 62 Harv. L.R. 787 (795). 

22 So, for instance, does it say on p. 789: 

If a person’s standing as a member of a group is in doubt, he 
may obtain a declaration of status even though a right to co¬ 
ercive relief flowing from that status has not yet accrued. 


i 
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legal relations. As Chief Judge Parker said in Aetna v. 
Quarles: 23 

The statute providing for declaratory judgment meets 
a real need and should be liberally construed to ac¬ 
complish the purpose intended, i.e. to afford a speedy 
and inexpensive method of adjudicating legal dis¬ 
putes without invoking the coercive remedies of the 
old procedure, and to settle legal rights and remove 
uncertainty and insecurity from legal relationships 
without awaiting a violation or a disturbance of the 
relationships. 

And see Delaney v. Carter : 24 

One of the highest offices of declaratory procedure 
is to remove uncertainty and insecurity from legal 
relations and thus clarify, quiet and stabilize them 
before irretrievable acts have been undertaken. 

And finally, the Court said in Akron v. Barnes : 25 

The purpose of the Declaratory Judgment Act . . . 
is to remove uncertainty from legal relations and 
clarify, quiet and stabilize them before irretrievable 
acts have been undertaken. 

. . . and to provide a remedy to a suitor who other¬ 
wise cannot have his question adjudicated until the 
adversary takes the initiative. 

But even if the accrual of a coercive measure were 
necessary and requisite—which it assuredly is not—such 
action has, in fact, accrued in the case at bar. For it is 
an unconditional right of the appellants to have their 
births registered as American citizens. The regulations 
of the State Department provide as follows: 28 

23 92 F.(2) 321. 

2 * 174 F. (2) 314, cert. den. 388 U.S. 824. 

25 Supra, n. 20. 

28 22 C.F.R. 133.6, formerly sec. 22 C.F.R. 109.12, Exec. Order 
No. 8084, 4 Fed. Reg. 1595 and Amendment 13 Fed. Reg. 8738. 
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Registration of Births of Americans Abroad 

Consular Officers are required, upon application, to 
record the births of children to American parents 
abroad. They should impress upon American citi¬ 
zens resided in their respective districts the desir¬ 
ability and importance of a prompt registration of 
such births. 

Moreover, the appellee, respectively his predecessor 
in office, issued a general instruction urging such regis¬ 
trations 27 and by Circular Instruction to diplomatic and 
consular officers, appellee’s predecessor in office said that 
“the general principles which govern applications for 
passsports also govern applications for registration”. 28 
Under these circumstances, it can hardly be denied that 
a cause for coercive action on the part of appellants has 
accrued although such is not a necessary prerequisite 
for maintenance of an action for declaratory relief. 

The Court below used the word “hypothetical”. Care¬ 
ful scrutiny of its words shows that the Court does not 
apply the designation “hypothetical” to the controversy, 
but only to the damage or harm that might be done. In 
view of the fact that damage or irreparable injury is not 
a necessary prerequisite for the existence of a justiciable 
controversy, as Mr. Chief Justice Hughes has pronounced 
in the Aetna case, 2 ® this would not constitute a proper 
ground for denial even if it were true in fact. 

The Court below confuses the present status —namely 
their present citizenship at or by birth or by naturaliza¬ 
tion—with the rights flowing therefrom. The difference 
in rights has only been shown in order to show the dif- 

27 Dipl. Serial 828 of June 10, 1929. 

28 Oct. 4, 1923. Hackworth III, p. 542, 544. 

29 Supra, n. 14. Also Chattanooga v. Wallace, 288 U.S. 249 (264), 
77 L. Ed. 730, 53 S. Ct. 345 (348). 



ference between the two forms of citizenship and the sub¬ 
stantiality of the controversy. 

The Court below would require either that the appel¬ 
lants form the desire to take residence abroad and would 
then sue before so doing, or would even have to take 
residence abroad and risk the loss of citizenship there¬ 
after only in order to have the question determined 
whether or not they had citizenship by birth or by natu- 
railzation. Would the Court below require of a husband 
suing for a declaration that his marriage is void that he 
either alleges his desire to remarry or that he risk a 
charge of bigamy by remarriage before he can have a 
declaration as to the validity of his first marriage? 

Appellants’ parents are doing what good American 
parents have always done: they want their children to be 
safe and secure in their rights before they pass on, par¬ 
ticularly once these rights have been, and are being, chal¬ 
lenged. They want to make safe and secure their rights 
of citizenship, which, in the words of the court in Wong 
Wing Foo v. McGrath? 0 are “a priceless thing”. 

i 

It is respectfully suggested that the existence of a 
justiciable controversy should not be denied in the case 
at bar. 

n. 

ARGUMENT ON THE MERITS 

• 

On the merits, the sole issue is whether the mother of 
the appellants fulfills the requirements of Sec. 201(g) of 
the applicable 30 ‘ Nationality Code of 1940, 31 i.e. whether 


30 Supra, n. 17. 

s°a The Immigration and Nationality Act of 1952 finds no appli¬ 
cation, see its savings clause, Sec. 405, 1952 U.S. Code & Adm. 
Service p. 274, 8 USCA Sec. 1101 note on page 156. 


31 54 Stat. 1138; 8 U.S.C.A. § 601(g). 
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she “resided” in the United States for five years after 
attaining the age of 16 (the other requirement of a total 
residence of ten years being complied with by her resi¬ 
dence since birth). 

(a) The statutory definition of “residence’* is ambiguous. 

What constitutes “residence” within the meaning of this 
section? If “residence” be interpreted similar to domi¬ 
cile, the mother who did not ever abandon her domicile in 
the United States would qualify to convey to her children 
derivative citizenship. 

The Nationality Act of 1940 contains a definition of 
the term in its Section 104, 32 according to which, for the 
purposes of this and other sections of the Act, the place 
of general abode is deemed to be the place of residence. 
This definition, rather than narrowing down the area of 
doubt that surrounds the term “residence”, compounds it. 
Prior to this Act, the term “general abode” has not been 
defined in any decision, as far as counsel has been able to 
determine by diligent search. The term was used in the 
Act of March 2, 1907 33 but apparently without having 
been judicially defined. In connection with other statutes, 
“abode” has been defined as the place where a person 
dwells, 34 as the place where he has a living place and is 
physically present, 35 as one’s fixed place of residence for 
the time being, 36 as connoting some impermanencv 37 and 

32 54 Stat. 1138; 8 U.S.C.A. § 504. 

33 34 Stat. 1228. 

34 Leigh v. Lynton, 9 F.R.D. 28. 

33 C1R v. Fiske, 128 F. (2) 487. 

38 Leidy v. Edwards, 24 N.J. Misc. 116, 46 A. (2) 723. 

37 Fowler v. Folder, 156 Fla. 316, 22 So. (2) 817. 
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as being created pursuant to intent. 38 Maybe the best 
definition is contained in McFadden v. Shore 39 where the 
court said: 

. . . where a temporary residence is established away 
from the normal or usual residence, the “place of 
abode” is the usual residence. 

Whichever of these definitions be preferred, it is obvious 
that the term “general abode” is ambiguous. Thus, it 
needs to be defined judicially. 40 

(b) “Residence” as used in Sec. 201 (g) in 
judicial precedents 

The term “residence”, as used in Sec. 201 (g) of the 
Nationality Act of 1940, has been judicially defined in 
four cases. 

In Acheson v. Yee King Gee* 1 the Chinese minor ap¬ 
pellee was born in China in 1941, the son of a father who 
was born in China and was an American because his 
father was a citizen. 411 At the age of 17, in 1929, the 
father was admitted to the United States as a citizen. In 
1936, the father visited China and there married a Chi¬ 
nese woman, staying about two years abroad. The sec¬ 
ond visit took place in 1940-1941, during w.hich time the 
appellee was conceived and born. The Ninth Circuit 
Court of Appeals, speaking through Judge Healv, said: 

The term “residence”, as there used, is entitled to 
a broad and liberal construction. Significantly, it 

38 Switzerland v. Gulf, 213 SW (2) 161. 

39 60 F. Supp. 8. Also Rowinshi v. Rowe, 131 F.(2) 687; Skid¬ 
more v. Greene, 33 F. Supp. 529. 

40 See Armstrong v. Nu-Enamel, 305 U.S. 315, 83 L.ed. 195, 69 
S.Ct. 191; Whelan v. Welch, 50 App. D.C. 173, 269 F. 689. 

41 (Oct. 1950) (9th Cir.) 184 F. (2) 382. 

414 The former law contained no residence requirement. 
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is not qualified by the words “actual” or “contin¬ 
uous”. It implies no requirement of physical pres¬ 
ence. Moreover, §104 of the Act provides that for 
the purpose of certain designated sections, including 
201, “the place of general abode shall be deemed the 
place of residence.” The court found on persuasive 
evidence that the father’s two visits to China vrere 
for the purpose of visiting his relatives and for no 
other reason: that he had no intention of abandon¬ 
ing his residence in the United States, and that in 
fact he had resided here since his arrival in August 
1929, hence had been a resident of this country for 
nearly 12 years prior to the date of appellee’s birth. 
In United States v. Roekteschell, 9 Cir., 208 F. 530, 
531, this court considered a cognate provision of the 
naturalization law requiring that the applicant shall 
have resided in the United States “continuously for 
the period of five years.” Speaking through Judge 
Dietrich, the court said, 208 F. at page 533: “To 
establish a residence there must doubtless be a con¬ 
currence of act and intent; but, when once estab¬ 
lished, temporary absences from time to time, unac¬ 
companied by an intent to abandon or change the 
residence, do not operate to interrupt the continuity 
thereof. * * * Within reasonable limits, therefore, 
it is a question of fact, to be determined in the light 
of all the attendant circumstances of each particular 
case, whether the continuity of residence has been 
broken by temporary absences. 

The Immigration and Naturalization Service appears 
consistently to have taken a like view of the resi¬ 
dence requirements of §201 (g). A number of its 
decisions have been cited, including the case of Lynn 
Patricia Bumard, file 56172/878; Svdnev Joel Kad- 
well, file 1415-830; Wong Wah Chill, file 56232/575; 
in re Eldeen Wai Hoi Fok, A-7047289, Dec. 6, 1948; 
In re Chu Sze Chiang, 1300-99443, July 28, 1950. 
We have had access to but three of the files, these 
being the last three cited. The position taken in 
them is in harmony with the views we have ex¬ 
pressed. On oral argument counsel for the Secre¬ 
tary disclaimed any knowledge of these administra¬ 
tive determinations, and he has not since under- 
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taken to dispute appellee’s contention that the Secre¬ 
tary’s interpretation of the statute is at variance 
with the position of the Immigration Service. 

In the case of Lee You v. Acheson / 2 the father of the 
plaintiff was admitted to the United States as a citizen 
(being the son of a citizen) in 1931. In May, 1940, he 
left this country, converting all his property into cash, 
and went to Hongkong where he married. Three chil¬ 
dren born in Hongkong and China in 1941, 1942 and 
1945 sprung from this marriage. They sued for a dec¬ 
laration of citizenship. The court found as facts that 
the father “never abandoned, or intended to abandon, 
his nationality as an American”. The opinion states 
also as follows: 

I find that prior to his successful re-entry to this 
country in 1946, Lee You had a number of times 
attempted to return to the United States but because 
of the war and other conditions beyond his control, 
he was not able to do so. I also find that he never 
abandoned, or intended to abandon, his nationality 
as an American citizen, nor did he ever renounce 
same in any way. 

And: 

I further conclude that Lee You, prior to the birth 
of the oldest minor plaintiff, had had 10 years’ resi¬ 
dence in the United States, within the contempla¬ 
tion of Section 201(g) of the Nationality Act of 
1940, and that such residence was never intended 
by Lee You to be any other place than in the United 
States, and that same never was. Section 201(g) 
reads as follows: . . . 

In Toy Teung Kwong v. Acheson 13 , the father was 
also bom in China and was admitted to the United 
States as a derivative citizen in 1938. In 1946, he went 

« (Dec. 30, 1952) 109 F. Supp. 98. 

« (Moy 1951) 97 F. Supp. 745. 





22 


to China to visit his ailing mother, returning to the 
United States in September, 1949. While in China, he 
married and plaintiff sprung from the marriage. The 
court said: 

It is the considered opinion of this court that Toy 
Teung Kwong had his principal place of residence 
in the United States. His visit to China was merely 
for the purpose of attending his mother in her ill¬ 
ness. He did not establish his general abode there. 
The mere fact of his detention due to a concentra¬ 
tion of unavoidable circumstances does not alter his 
residence status during the crucial five year period. 

In the case of Wong Gan Clnee v. Ache son**, the court 
stated the facts partly as follows: 

At the time of Wong Gan Chee’s departure from 
the United States, he was twenty years and seven 
months of age. He had lived in the United States 
continuously for more than ten years, but lacked 
five months of completing a five year period after 
attaining the age of sixteen. 

As construed by the Court of Appeals for this Cir¬ 
cuit in Acheson v. Yee King Gee, 184 F. 2d. 382, 
the term “residence” as used in this section is en¬ 
titled to a broad and liberal construction. It need 
not be actual or continuous, nor does it require 
physical presence during the full statutory period. 
In "the Yee case, despite tvro absences, the Court of 
Appeals held that petitioner satisfied statutory re¬ 
quirements after living in the United States proper 
for somewhat less than nine years. 

In the instant case Wong Gan Chee, as disclosed by 
the evidence, completed his five years of residence 
in the United States, after attaining the age of six¬ 
teen, during the first several months of his tempo¬ 
rary visit to China which was undertaken for pur¬ 
poses of visiting his mother in his native village. 
The fact of his physical detention caused by World 


(Feb. 1951) 95 F. Supp. 817. 
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War II, does not alter his residence status during 
the crucial five year period. 

These are all the decisions dealing with Sec. 201(g) 
and its residence requirement. They all make their de¬ 
cision dependent upon intent with a possible qualifica¬ 
tion in the case of Toy Teung Kwong v. Acheson 45 
where the court used the term “purpose” rather than 
“intent”. 

(c) The Savorgnan Case 

The Court below, however, hinged its decision on that 
of the United States Supreme Court in the case of 
Savorgnan v. United States In that case, a native- 
born woman married an Italian vice consul in this coun¬ 
try, after having applied for, and having been granted, 
Italian citizenship. She took an oath swearing allegiance 
to the King of Italy and renouncing her American citi¬ 
zenship. Later, when Italian diplomatic officials were 
required to leave this country (in 1941), she left with 
her husband for Italy where she stayed until 1945. Pur¬ 
suant to Sec. 401 of the Nationality Act of 1940 47 , a 
national of the United States loses his nationality by 
obtaining naturalization in a foreign state upon his own 
application, while Sec. 403 of the same Act provides 
that no national can expatriate himself “while within 
the United States”, and expatriation shall result from 
the performance of the said acts within our borders “if 
and when the national thereafter takes up a residence 
abroad”. Section 104 of the Act, wherein residence is 
defined, applies to Sec. 403. 

The Court said through Justice Burton, Justices 

43 Supra, n. 43. 

48 (Jan. 9, 1950) 338 U.S. 491, 94 L. Ed. 287, 70 S. Ct. 292. 

47 54 Stat. 1168, 8 U.S.C.A. § 801. 




Frankfurter and Black dissenting and Justice Douglas 

not participating: 

.the acts upon which the statutes expressly 

condition the consent of our Government to the ex¬ 
patriation of its citizens are stated objectively. 
There is no suggestion in the statutory language 
that the effect of the specified overt acts, when vol¬ 
untarily done, is conditioned upon the undisclosed 
intent of the person doing them. 

And further: 

The petitioner’s residence abroad met the require¬ 
ments of the Act of 1940. Sections 403(a) and 104 
used the terms “residence” and “place of general 
abode” without mention of the intent of the person 
concerned. 22 The Act cleared up the uncertainties 
which had been left by early decisions as to the type 
and amount, if any, of residence abroad that was 
required to establish expatriation. 23 In contrast to 
such terms as “temporary residence”, “domicile”, 
“removal with his family and effects”, “absolute 
removal” or “permanent residence, the new Act used 
the term “residence” as plainly as possible to denote 
an objective fact. 24 To identify the required “place 
of residence”, it required only that it be the “place 
of general abode”. Confirmation of this intended 
simplification appears in the Report on Revision and 
Codification of the Nationality Laws of the United 
States, submitted by the Secretary of State, Attor¬ 
ney General and Secretary of Labor to Congress on 
the bill which became the Nationality Act of 1940: 
“Definitions of ‘residence’ frequently include the ele¬ 
ment of intent as to the future place of abode. How¬ 
ever, in section 104 hereof no mention is made of 
intent, and the actual ‘place of general abode’ is the 
sole test for determining residence. The words 
‘place of general abode’, which are taken from the 
second paragraph of section 2 of the Citizenship 
Act of March 2, 1907 (34 Stat. 1228), seem to speak 
for themselves. They relate to the principal dwell¬ 
ing place of a person.” 
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The appellee has urged, and the Court below has held 
that the definition contained in the Savorgnan case is 
determinative of the issue here. Appellants, in agree¬ 
ment with all decisions that have come down since the 
Savorgnan case, say that the Savorgnan case controls 
the definition of the term “residence” only for purposes 
of Sec. 403 of the Act, *ot, however, for purposes of 
Sec. 201(g). 

(d) Inapplicability of the Savorgnan doctrine 

The reasons why the Savorgnan case does not control 
the case at bar are manifold. It should be stated first 
that it does not control directly because it did not define 
the meaning of the term residence as used in Sec. 201 
(g) of the Nationality Act of 1940 (8 IJSCA § 601(g)). 
Whether its doctrine should or should not extend to this 
section is the subject of this argument. 

(1) Use of a term in different parts of a statute 

The first question is whether the Savorgnan definition 
of Sec. 104 of the Nationality Act of 1940 as applied to 
Sec. 404 does, of necessity, apply also to Sec. 201(g) of 
the same Act. Normally, the presumption is that a term 
used throughout a statute is used in the same meaning 48 . 
But it seems that this rule suffers more exceptions than 
applications. The most authentic statements of excep¬ 
tions are the following: 

In Atlantic v. United States, Justice Sutherland 
said 40 : 

Assuming, but not deciding, that, if the acts here 
charged had involved interstate transactions, ap- 


48 Helvering v. Stockholms Enskilda Bank, 293 U.S. 84, 79 L. Ed. 
211, 55 S. Ct. 50; Atlantic v. United States, 286 U.S. 427, 76 L.Ed. 
1204, 52 S. Ct. 607. 

48 See n. 48. 
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pellants would not come within the provisions of 
section 1, because the scope of the words “trade or 
commerce” must there be limited by the constitu¬ 
tional power to regulate commerce, it does not fol¬ 
low that the same words contained in section 3 
should be given a like limited construction. Most 
words have different shades of meaning, and conse¬ 
quently may be variously construed, not only when 
they occur in different statutes, but when used more 
than once in the same statute or even in the same 
section. Undoubtedly, there is a natural presump¬ 
tion that identical words used in different parts of 
the same act are intended to have the same meaning. 
Courtauld v. Legh, L.R., 4 Exch. 126, 130. But the 
presumption is not rigid and readily yields when¬ 
ever there is such variation in the connection in 
which the words are used as reasonably to warrant 
the conclusion that they were employed in different 
parts of the act with different intent. Where the 
subject-matter to which the words refer is not the 
same in the several places where they are used, or 
the conditions are different, or the scope of the leg¬ 
islative power exercised in one case is broader than 
that exercised in another, the meaning well may 
vary to meet the purposes of the law, to be arrived 
at by a consideration of the language in which those 
purposes are expressed, and of the circumstances 
under which the language was emploved. See State 
v. Knowles, 90 Md. 646^ 654, 45 A. 877, 49 L. R. A. 
695; Henrv v. Trustees, 48 Ohio St. 671, 676, 30 
N.E. 1122; Feder v. Goetz (C.C.A.) 264 F. 619, 624; 
James et al. v. City of Newberg et al., 101 Or. 616, 
619, 201 P. 212; In re Countv Seat of Linn County, 
15 Kan. 500, 527. 

It is not unusual for the same word to be used 
with different meanings in the same act, and there 
is no rule of statutory construction which precludes 
the courts from giving to the word the meaning 
•which the Legislature intended it should have in 
each instance. Louisville & N. R. Co. v. Gaines 
(C.C.) 3 F. 266, 277, 278. Thus, for example, the 
meaning of the word “Legislature,” used several 
times in the Federal Constitution, differs according 
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to the connection in which it is employed, depending 
upon the character of the function which that body 
in each instance is called upon to exercise. Smiley 

v. Holm, 285 U.S. 355, 52 C. St. 397, 76 L. Ed.-, 

decided April 11, 1932. And, again in the Constitu¬ 
tion, the power to regulate commerce is conferred 
by the same words of the commerce clause with re¬ 
spect both to foreign commerce and interstate com¬ 
merce. Yet the power when exercised in respect 
of foreign commerce may be broader than when exer- 
cisd as to interstate commerce. In the regulation of 
foreign commerce an embargo is admissible; but it 
reasonably cannot be thought that, in respect of 
legitimate and unobjectionable articles, an embargo 
would be admissible as a regulation of interstate 
commerce, since the primary purpose of the clause 
in respect of the latter was to secure freedom of 
commercial intercourse among the states. See 
Groves et al. v. Slaughter, 15 Pet. 449, 505, 10 L. 
Ed. 800; Southern Steamship Company v. Portwar- 
dens, 6 Wall. 31, 32, 33, 18 L. Ed. 749; Buttfield v. 
Stranahan, 192 U.S. 470, 492, 24 S. Ct. 349, 48 L. Ed. 
525. Compare Russell Motor Car Co. v. United 
States, 261 U.S. 514, 520, 521, 43 S. Ct. 428, 67 L. 
Ed. 778. 

And the same Justice put it in Helvering v. Stockholms 

Enskilda Bank 494 as follows: 

The point is made, however, that the word “obli¬ 
gations”, as it occurs in another part of the act, has 
been given a narrower construction, and that this is 
persuasive of the restricted meaning contended for 
here. That much may be conceded, since “there is a 
natural presumption that identical words used in 
different parts of the same act are intended to have 
the same meaning.” Atlantic Cleaners & Dvers v. 
United States, 286 U.S. 427, 433, 52 S. Ct. 607, 609, 
76 L. Ed. 1204. But, since most words admit of 
different shades of meaning, susceptible of being ex¬ 
panded or abridged to conform to the sense in which 


494 See n. 48. 
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they are used, the presumption readily yields to the 
controlling force of the circumstance that the words, 
though in the same act, are found in such dissimilar 
connections as to warrant the conclusion that they 
were employed in the different parts of the act with 
different intent. 

In American Jurisprudence 50 , the point is put as fol¬ 
lows: 

The same words may have different meanings in 
different parts of the same statute or even in the 
same section. This result may be reached where the 
subject matter to which the identical words refer is 
not the same in the several places, as where the 
conditions are different. 

The Supreme Court of Minnesota put it as follows 51 : 

.... but where the statutory definition is not clear 
as to the scope and meaning of its terms, it becomes 
proper to examine the subject matter, the circum¬ 
stances under which the legislation was enacted, the 
object to be attained and the consequences of a 
particular interpretation. 

And the Supreme Court of Idaho said 52 , first stating 
the general rule: 

.unless there is something to show that there is 

another meaning intended, such as a difference in 
subject-matter which might raise a different pre¬ 
sumption. 

And as rather conclusively put in State v. Knowles 53 : 

.but where the subject matter to which the word 

refers is not the same in both clauses, or where the 

50 50 Am. Jur. 260. 

51 State v. Dalrymple, 227 Minn. 533, 35 N.W. (2) 714. See also 
the Supreme Court of Texas in Paddock v. Siemoneit, 147 Tex. 571, 
218 S.W.(2) 428, 7 A.L.R. (2) 1062. 

52 Sprouse V. Magee, 46 Idaho 622, 269 P. 993. 

« 90 Md. 646, 45 A. 877. 
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surrounding circumstances are different, this pre¬ 
sumption must yield to an adverse presumption, 
furnished by an analysis of the various purposes of 
the law, and of the language in which those purposes 
are expressed. 

Thus, we find that judicial precedents deviate from the 
presumption if either the subject-matter is different, or 
the conditions are different, or the scope of legislative 
power exercised is more or less broad, or the term is 
used in dissimilar connections, or there is a difference 
in the object to be attained, or if there is a difference 
in consequences of the interpretation or, finally, if the 
different purposes of the law require a different in¬ 
terpretation. 

(2) The differentiation made by judicial precedents 

A scrutiny of the decisions rendered after the Savor¬ 
gnan decision shows that all courts before whom the 
question came for adjudication have indeed differen¬ 
tiated and given the term “residence”, respectively “gen¬ 
eral abode”, when not used in connection with section 
403 of the Act, a different meaning from that given by 
the United States Supreme Court to the term when used 
in connection with that section. The courts upon whose 
interpretation appellants thus rely are the United States 
Courts of Appeal for the Second 54 and the Ninth Cir¬ 
cuit 55 , the United States District Courts for the District 
of Columbia 56 , for the Southern District of Texas 57 , and 
for the Northern District of California 58 . 

54 United States v. Karahalias (1953), 205 F. (2) 331. 

« 5 Acheson v. Lee King Gee, supra, n. 41. 

56 (Judge Bastian) Talbot v. Acheson, 110 F. Supp. 182. 

57 Lee You v. Acheson, supra, n. 42. 

as Toy Teung Kwong v. Acheson, supra, n. 43, and Wong Gan 
Chee v. Acheson, supra, n. 44. 
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In the case of United States v. Karahalias ” the ques¬ 
tion of residence pursuant to section 404 of the Nation¬ 
ality Act of 1940 60 was at issue and Judge Learned 
Hand had this to say: 

The United States also invokes the statutes that 
declare that a naturalized citizen will forfeit his 
citizenship if he “resides” in his domicile of origin 
for three years. Whether Karahalias did “reside” 
in Greece during the time he was there depends 
upon his intent and that in turn upon the circum¬ 
stances that may have compelled him to remain. 

Upon rehearing the Government relied specifically upon 
the Savorgnan decision, and Judge Learned Hand said 61 : 

The second objection in the petition is to that 
passage in our opinion in winch we said that 
“whether Karahalias did ‘reside’ in Greece during 
the time he was there, depends upon his intent and 
that in turn upon the circumstances that may have 
compelled him to remain.” The argument is that 
this is contrary to -what the Supreme Court said in 
Savorgnan v. United States, 338 U.S. 491, 504, 505, 
70 S. Ct. 292, 299, 94 L. Ed. 287. In that part of 
the opinion on which the petition relies the Court 
said of the Act in question that it “used the terms 
‘residence’ and ‘place of general abode’ without men¬ 
tion of the intent of the person concerned. * * * 
In contrast to such terms as: ‘temporary residence,’ 
‘domicile,’ ‘removal, with his family and effects,’ 
‘absolute removal’ or ‘permanent residence,’ the new 
Act used the term ‘residence’ as plainly as possible 
to denote an objective fact.” Again, “The words 
‘place of general abode’ * • * seem to speak for 
themselves. They relate to the principal dwelling 
place of a person.” There can of course be no doubt 
that by all this the Court meant to exclude “intent,” 

59 Supra, n. 54. 

60 54 Stat. 1170; 8 U.S.C.A. § 804. 

01 Supra, n. 54. 
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in the sense that that word is a factor in determin¬ 
ing domicile. On the other hand, we do not believe 
that the Court meant to hold that a person’s “perma¬ 
nent place of abode” must always be determined only 
by his external conduct, regardless of the purposes 
of his stay. In the case at bar, if Karahalias went 
to Greece for a temporary visit that was continued 
because of his wife’s illness, until he was forbidden 
a reentry or was prevented by the war, we do not 
believe that he automatically lost his citizenship. 

In Toy Teung Kwong v. Acheson et the court took 
issue with the Savorgnan case by saying: 

This recitation of the pertinent facts (of the Sa¬ 
vorgnan case) suffices to demonstrate the complete 
inapplicability of the above quoted case to the one 
before the court. (Words in parenthesis added). 

Without exception, all decisions handed down since the 
Savorgnan case make the issue of residence, where not 
connected with voluntary expatriation under section 403 
of the Act, dependent upon intent or purpose of stay. 

(3) Concurrence by administrative interpretation 

The Immigration and Naturalization Service has con¬ 
sistently interpreted the term “residence”, as used in 
section 201(g) of the Act, as the principal dwelling place 
of a person, requiring intent 03 . Even after the decision 
in the Savorgnan case this interpretation persisted °\ 
Even though this interpretation has now been changed 
in a mistaken belief that the Savorgnan case applied, 
there existed, throughout a period of over ten years from 
'the time of the enactment of the Nationality Act of 1940, 


162 Supra, n. 43. 

63 Lynn Patricia Bumard, file 56172/878; In re Chu Sze Chiang, 
1300-99443; Wong Wah ChiU, file 56232/575; In re Eldeen Wai Hoi 
Fok, A-7047289; In re Sydney Joel KaohreU, file 1415-830. 

64 In re Chu Sze Chiang, supra, n. 63. 
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a contemporaneous and practical interpretation of the 
statute by the executive officers charged with its admin¬ 
istration and enforcement. This interpretation is evi¬ 
denced by the said administrative rulings. It is, of 
course, a rule of statutory construction that such admin¬ 
istrative interpretation is given great weight in interpret¬ 
ing ambiguous statutes 6 \ 

(4) The words of the statute 

In looking at section 403(a) of the Act 66 , the section 
that was interpreted by that case, it becomes immedi¬ 
ately obvious why “residence”, as used therein, had to 
be interpreted without regard to subjective elements. 
For this section provides that no national can expatriate 
himself “while within the United States . . .”. Here is 
a plain statement denoting physical presence. Now, one 
should expect consequences to occur when the physical 
presence is terminated. Although in juxtaposition, how¬ 
ever, the section continues: 

.but expatriation shall result ... if and when 

the national thereafter takes up residence abroad. 

It is obvious that what was in the mind of the writer 
of this proviso was the idea that the statutory conse¬ 
quence should befall when there was no longer physical 
presence. Hence the effort of the Supreme Court to in¬ 
terpret “residence” so as not to permit a voluntary ex¬ 
patriate any possible mental reservations for an act that 
is so distasteful to our concepts. 

(5) The Legislative intent 

One of the most convincing reasons for different in- 


63 Smiley v. Kotin, 285 U.S. 355, 76 L. Ed. 795, 52 S. Ct. 397, and 
other decisions. See Sutherland (Horack’s 3rd Ed.) on Statutory 
Construction, Sec. 5103. 

«• 54 Stat. 1169, 8 U.S.C.A. § 803. 



33 


terpretation of the same term at different places in the 
same statute is shown when the legislative intent behind 
the various sections differs. 

The legislative intent of requiring of the American 
parent ten years residence, five of which had to be after 
attaining the age of 16, is obvious from the Congressional 
hearings. The legislature wanted to assure that the par¬ 
ent would be enabled to pass on to such children a suffi¬ 
cient American heritage, so as not to confer citizenship 
upon persons unacquainted with the American way of 
life 0T . This legislative purpose could be served in either 
of two ways: either requiring actual physical presence— 
as does the Immigration and Naturalization Act of 
1952, simultaneously reducing the requirements so that 
the five year period commences with the fourteenth birth¬ 
day 68 —or requiring an inner and close connection on 
the part of the American parent. The criterion of hav¬ 
ing a dwelling within this country would in no way 
answer the legislative purpose. 

On the other hand, the legislative intent of the pro¬ 
viso of section 403 of the Act that was the subject of the 
Savorgnan decision, was obviously to avoid the embar¬ 
rassment of permitting a citizen to expatriate himself 
without being able to exclude him effectively from the 
country. 

The different purposes of the legislature require a 
different interpretation of the prerequisites. 

(6) Unreasonableness of result 

It is suggested that the result of application of the 
Savorgnan rule would be unreasonable. Congress wanted 


67 Hearings before the Committee on Immigration and Naturali¬ 
zation on H. R. 6127, superseded by H.R. 9980, 76th Congress, 1st 
Session, pages 49-50. 

«* 66 Stat. 166, 8 U.S.C.A. § 1101 et seq. 
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to assure an American heritage to its derivative citizens. 
How can the test of “general abode-dwelling without re¬ 
gard to the intent to remain” be of any help in deter¬ 
mining whether the American parent has absorbed 
enough Americanism to bring about that result? There 
can reasonably be only one of two criteria applied: either 
physical presence must be required, or an inner subjec¬ 
tive connection is required, that is the feeling and intent 
of being American and of being domiciled in the United 
States. A different criterion would not meet the legis¬ 
lative intent. 


(7) Conclusion 

It is concluded that in keeping with all decisions ren¬ 
dered by Federal courts since the Savorgnan decision, 
the latter finds no application. 

(e) Result of Application of the Predominant Opinion 

If the opinions as expressed by the United States 
Court of Appeals for the Second 09 and for the Ninth 70 
Circuits, as well as the decisions of the other courts 71 , 
be followed, i. e. if intent is to be considered in deter¬ 
mining where a person has its “residence” within the 
meaning of Sec. 201(g) of the Nationality Act of 1940, 
then these appellants are citizens by birth, for the mother 
meets the residence requirements. 

The requirement of ten years’ residence is not subject 
to doubt in any case. The requirement of five years’ 
residence after attaining the age of sixteen is then also 
fulfilled, for it is beyond the possibility of dispute that 
this mother never gave up her domicile in the United 
States, never gave up the intent to return. 


e9 United States v. Karahalias, supra, n. 54. 

70 Acheson v. Lee King Gee, supra, n. 41. 

71 Supra, notes 42, 43, 44, 56. 
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The mother attained the age of sixteen on January 
21, 1933, having been born on January 21, 1917 [A.3(4)- 
5(4), 10(3)]. Thus, the five-year period ended on Jan¬ 
uary 21, 1938. She travelled to Europe with her parents 
in May of 1937 (A. 23, 26). When she married on July 
17, 1937, it was understood that the young couple would 
live in New York (A. 27, 29). During the honeymoon, 
the following two months in the home of the mother-in- 
law and during the 3-4 weeks stay in a rented room in 
Frankfurt, that is up to probably November 1937, the 
objective facts, even without considering intent, show no 
general abode abroad. 

The only question that might arise is whether she may 
have lost her residence in spite of her contrary intent 
by her marriage in Hamburg. As a general rule, the 
presumptive domicile of a wife is that of the husband. 
However, this presumption is rebuttable and is appli¬ 
cable only in the absence of affirmative evidence to the 
contrary 72 . In any case, intent governs the question 
whether this presumption of domicilation at the hus¬ 
band’s domicile is rebutted. Such rebuttal is clearly 
supported for the case at bar by McGrath v. Zander 73 , 
where the United States Court of Appeals for the Dis¬ 
trict of Columbia denied that a married woman came 
under the lesser term of being “resident within” Ger¬ 
many as follows: 

.... we find nothing in the facts to bring appellee 
within the statutory category of “resident within” 
Germany, unless it be that marriage technically im¬ 
posed upon her the residence or domicile of her 
husband. Otherwise the conclusion is irresistable 
that Mrs. Zander left the United States for a short 
stay in Germany with the definite intention of re¬ 
turning to her home in New Orleans, became an 

72 Williams V. Osenton, 232 U.S. 619, 68 L. Ed. 758, 34 S. Ct. 442. 

72 85 App. D.C. 334, 177 F. (2) 649. 
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unwilling sojourner in Berlin, and was forced by 
the hard realities of war to remain there, contrary 
to her unfaltering desire and intention to get away 
and return to her home and domicile in the United 
States, as soon as she could do so. We are mindful 
of the rule that the domicile of a wife usually fol¬ 
lows that of her husband. Yet , we think, in the un¬ 
usual circumstances of this case, such a result could 
not fairly or justly be considered to have followed 
the marriage of appellee. The rule is not unyield¬ 
ing. It amounts to no more than a prima facie pre¬ 
sumption. Commonwealth v. Rutherford, 1933, 160 
Va. 524, 169 S.E. 909, 90 A.L.R. 348. As the Su¬ 
preme Court long ago declared, a wife “may acquire 
a separate domicile whenever it is necessary or 
proper that she should do so. The right springs 
from the necessity for its exercise, and endures as 
long as the necessity continues.” Cheever v. Wil¬ 
son, 1869, 9 Wall. 124, 19 L.ed. 604. And the Court 
adds, the law “is so well settled that it would be 
idle to discuss it.” See also Williams v. North Caro¬ 
lina, 1942, 317 U.S. 287, 63 S.Ct. 207, 87 L.ed. 297, 
143 A.L.R. 1273, and Oxley v. Oxley, 1946, 81 U.S. 
App. D.C. 346, 159 F.2d. 10. (emphasis supplied.) 

The situation here is identical. The mother of the ap¬ 
pellants never had the intention of residing in Germany 
or taking domicile there and had in fact agreed with her 
mother, her father and her husband that they would live 
in New York. If she then got married in Germany on 
a summer trip which she made with her parents, only 
because her prospective father-in-law had died, and her 
prospective mother-in-law was too ill to come to New 
York to attend the wedding, that certainly constitutes 
an intent that effectively rebutts the presumption. 

The intent has been proved not only by prevalence of 
evidence, but beyond any reasonable doubt, not only by 
statements now made but by the actions of the parties. 
Nobody leaves her trousseau, as well as her winter cloth¬ 
ing in the United States, if not intending to return. 
Upon the Court’s question (A. 49/50) 


What you are trying to indicate is that the apart¬ 
ment you were living in was a temporary abode but 
you consider that the United States was your home? 

the mother of the appellants answered: 

That is right, Your Honor. 

Nor was there any doubt in the mind of the trial 
Judge as to the credibility of the witness when he stated 
at the conclusion of the trial (A. 57): 

I might say, as I said before, usually these cases 
come before you, and you don’t believe they should. 
These people look like they are good people. And 
lots of times we have these cases where we don’t 
think so well of the parties that are bringing these 
types of actions. 

I wish we had more witnesses appear before the 
Court like this mother did this morning in this case. 

(f) Result if the Savorgnan Rule would apply 

The same result would ensue if the Savorgnan rule 
applied in a manner that is in keeping with the legis¬ 
lative intent. The following periods of time should be 
scrutinized: 

(a) Time of unquestioned “living” within the United 
States: From birth on January 21, 1917 (A. 10 
par. 3, 63 line 3) until departure to Europe in 
May or June 1937 (A. 10 par. 3). This constitutes 
twenty years and four months of “residence”, 
four years and four months of which were after 
attaining the age of sixteen. 

(b) Time aboard ship and stay with parents in Ham¬ 
burg until marriage on July 17, 1937 (A. 10 par. 
3, 37, 14, 20, 26, 27) during which time there ex¬ 
isted no “abode” abroad, “general” or otherwise. 

(c) The honeymoon (A. 27, 38) during which there ex¬ 
isted no “abode” abroad, “general” or otherwise. 
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(d) Stay (“until fall”) of two months in the house 
of Mrs .Grauert senior at Hamburg (A. 38, 46). 

(e) Stay of 3-4 weeks in rented room in Frankfurt, 
Germany (A. 46). 

(f) Stay at Frankfurt in a small apartment (A. 46) 
while Dr. Grauert was in training (A. 29, 33). 

(g) Trip to New York from January to May 1938 
(A. 38,42). 

There can be little doubt that there was no “general 
abode” in Germany until the couple returned from the 
honeymoon in August 1937. The question is then whether 
the stay of two months in the parents’ house, the tem¬ 
porary stay in a rented room and the stay in the apart¬ 
ment in Frankfurt, where Dr. Grauert went for a train¬ 
ing course (A. 29, 33) established a “general abode” for 
Mrs. Grauert. 

Under the Savorgnan rule, intent would be irrelevant. 
Had the Congress merely used the word “abode” in the 
definition contained in Sec. 104 of the Act, 74 any in¬ 
quiry would be unnecessary, indeed. But the Legislature 
did qualify the word “abode” with the word “general”. 

The connotation of the prefix “general”, when used 
as against local, has been said to be “principal”, 74 * so 
that the term would be synonymous with “principal 
dwelling place”. 

It has been shown hereinbefore that the legislative 
intent of the residence requirement is to assure that the 
mother can pass on to the children a more American 
heritage. 75 Here, we have a mother who is American- 


74 Supra, n. 32. 

74,1 Board of Supervisors v. Illinois, 186 Miss. 294, 190 So. 241 
(243). 


75 Supra, under II (d)(5). 
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born, was actually physically present in this country for 
20 y 2 years, and showed such strong connection with 
America that she refused to learn German, constantly 
drove for return, and even sent her only child homeward 
at the age of one. Under these circumstances, it is ob¬ 
vious that the mother in this case more than complies 
with the intent of the statute. But that, of course, does 
not authorize the judiciary to go against the words of 
the statute. However, not only is the term, as used in 
the statute, ambiguous, but it is within the realm of 
judicial interpretation to determine what facts and sur¬ 
rounding circumstances—disregarding intent, if that be 
the rule—constitute a place the “general abode” of a 
person. It would be a great and unnecessary hardship 
if the statute were to be so construed as to deprive 
these children of their birthright by strict construction 
obviously in contradiction to the ratio legis, and making 
as important a question as citizenship status dependent 
upon minima. 

In addition it should be said that even if intent were 
to be ruled out as a criterion, purposes of stay as evi¬ 
denced by actual facts and acts should play a role. And 
the purposes of stay in Germany are amply shown as 
being devoid of any permanency. The purpose of the 
stay in Europe was the settlement of Dr. Grauert sen¬ 
ior’s estate. 

Mrs. Grauert was angry because the settlement of the 
estate took so long, delaying her return to the United 
States (A. 21). She had to borrow warm things because 
she did not have her winter clothing. All these and the 
other objective facts proved in this case show that Mrs. 
Grauert’s principal dwelling place was not in Germany, 
certainly not until, in January 1938, she returned to 
the United States, and even less so in the several 
months immediately thereafter. 
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Three facts deserve particular consideration: Dr. 
Grauert went to Frankfurt for training (A. 29, 33), the 
couple had their first child (A. 33, 42), and they sent 
this first child to the United States at age one never to 
return (A. 22, 33, 43). 

If a student goes to a college or university away from 
his home, the place where the college is located does not 
normally become his principal dwelling place, 78 and even 
less that of his wife. As Mr. Justice Cardozo said in 
Burnet v. Guggenheim : 77 

The statute will be construed in such a way as to 
avoid unnecessary hardship when its meaning is un¬ 
certain. 

And as Mr. Justice McReynolds stated another rule 
of statutory construction: 78 

When possible, every statute should be rationally 
interpreted with the view of carrying out the legis¬ 
lative intent. 

The Congressional intent being clear and the circum¬ 
stances being in favor of these appellants, the rule of 
construction as stated by Mr. Justice Sutherland, 79 and 
restated by Mr. Justice Reed, 80 should govern: 

Words generally have different shades of meaning, 
and are to be construed if reasonably possible to 
effectuate the intent of the lawmakers; and this 
meaning in particular instances is to be arrived at 
not only by a consideration of the words themselves, 

w Baker v. Varser, 240 NC 260, 82 SE(2) 90; Richardson V. 
Richardson, 258 Ala. 423, 63 So(2) 364. 

77 288 U.S. 280, 77 L.Ed. 748, 53 S. Ct. 369. 

78 Gulf v. United States, 287 U.S. 32, 77 L. Ed. 150, 53 S. Ct. 69. 

79 People V. SheU, 302 U.S. 253 (258), 82 L. Ed. 235, 58 S. Ct. 167. 

8° vermilya-Brown Co. v. Connell, 335 U.S. 377, 93 L. Ed. 76, 69 
S. Ct. 140. 
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but by considering, as well, the context, the purposes 
of the law, and the circumstances under which the 
words were employed. 

The interpretation of the Savorgnan case as urged here¬ 
inabove is clearly called for by the very words used in 
Mr. Justice Burton’s decision. For |Mr. Justice Burton says 

There is no suggestion in the statutory language that 
the effect of the specified overt acts, when voluntarily 
done, is conditioned upon the undisclosed intent of 
the person doing them. 

We are not here dealing with an undisclosed intent but 
with many overt acts that all bespeak one purpose, namely 
the purpose of keeping residence within the United States 
and staying abroad only for what little time was deemed 
to be necessary to settle the estate. 

(g) Conclusion 

Appellants submit that the decision below should be 
reversed and that appellants should be declared to be 
citizens by birth. 

Respectfully submitted, 

/s/ George Eric Rosden 
George Eric Rosden 
1025 Vermont Avenue, N.W. 
Washington 5, D. €. 

Attorney for Appellants 

Of Counsel : 

Lee M. Gorgens 

60 Wall Street 

New York 5, N. Y. 
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QUESTIONS PRESENTED 

In the opinion of the appellee, the following questions 
are presented: 

1. Whether a complaint filed by appellants, who are 
naturalized American citizens and minors residing with 
their American citizen parents in the United States, seek¬ 
ing a declaratory judgment that they had acquired Ameri¬ 
can citizenship at birth but failing to allege present or 
threatened prejudice to their rights as citizens on account 
of acquisition of such citizenship by naturalization, pre¬ 
sented an actual controversy within the meaning of the fed¬ 
eral Declaratory Judgments Act so as to give the District 
Court jurisdiction over this case? 

2. Whether children born in Germany of a German citi¬ 
zen and an American citizen—who left the United States 
before she was 21 years old and lived with her husband 
in Germany until after the birth of such children—could 
have acquired American citizenship at birth, where the 
statute required that in order for a child born abroad of 
an alien and an American to acquire American citizenship 
at birth the American parent 'prior to the child’s birth 
must have “had ten years’ residence in the United States 
. . . at least five of which were after attaining the age 
of sixteen years”, and where the statute defined “resi¬ 
dence” as “the place of general abode?” 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,138 

Peter Grauert and Hans Herbert Grauert, Minors, repre¬ 
sented by their father, Dr. Hans Grauert, as next of kin 
and natural guardian, appellants, 

v. 

John Foster Dulles, Secretary of State, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appeal is from a judgment by the District Court 
dismissing for failure to present a controversy a com¬ 
plaint filed by appellants, who are minors residing with 
their parents and are naturalized American citizens, ask¬ 
ing for a declaratory judgment under 28 U.S.C. § 2201 
(1952) that they had acquired American citizenship at 
birth. 

Leila Bernstorff-Grauert (J.A. 35), the mother of appel¬ 
lants, and Joan Bernstorff (J.A. 54), the mother of Leila 
and the grandmother of appellants, personally appeared 
in the District Court to testify. Dr. Max Blunck (J.A. 18), 
a close friend of the parents of appellants and a German 
attorney, Mr. Rolff Peter Weitzmann (J. A. 11), a close 
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friend of the parents of appellants and a resident of Ger¬ 
many, and Elizabeth Schilmann (J.A. 24), the sister of 
appellants’ father, testified through interpreters by depo¬ 
sitions taken in Hamburg, Germany. These witnesses 
testified to the following. 

Leila Bernstorff-Grauert, appellants’ mother and here¬ 
inafter referred to as Mrs. Grauert, was born at New 
York City on January 21, 1917 (J.A. 35). She is a native- 
born American citizen and she lived with her parents in 
the United States until June, 1937 (J.A. 3, 10). She met 
and became engaged in April, 1937 to Doctor Hans Grauert, 
the father of appellants, who was a citizen of Germany 
studying medicine in this country on a fellowship (J.A. 
19, 36). The engaged couple planned to be married and 
to live in New York, but the serious illness of his father 
called Dr. Grauert home (J.A. 25, 36). 

In April, 1937, a few days after Dr. Grauert had traveled 
to Hamburg, Germany, his prospective father-in-law exe¬ 
cuted an affidavit in support of application for immigration 
in order that Dr. Grauert might return to the United 
States (J.A. 39, 58). Subsequently, it was decided that 
Mrs. Grauert and her family should go to Germany and 
they arrived in Hamburg in June, 1937 (J.A. 36, 37). Mrs. 
Grauert took only summer clothing and left her trousseau 
in New York City, and Dr. Grauert had left some of his 
clothes at the home of his prospective parents-in-law (J.A. 
22, 26, 55). 

Dr. Grauert’s father died on July 3, 1937, and the 
Grauerts were married two weeks later in Hamburg (J.A. 
14, 27, 37). After a short honeymoon in Europe, Dr. and 
Mrs. Grauert returned to Hamburg and lived in the house 
of his mother who was ill (J.A. 14, 20, 27, 38). Dr. Grauert 
could not return to the United States with his wife because 
he had to settle his father’s estate and liquidate his father’s 
medical practice (J.A. 15, 20, 28, 39). It took a long time 
to settle the estate because two of Dr. Grauert’s sisters 
lived overseas—one in Mexico and the other in Africa 
(J.A. 22). The sister living in Africa had been called 
back to Hamburg, Germany, in March 1937, prior to her 
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father’s death and remained there until 1938 (J.A. 24, 25). 
Dr. Max Blunck, one of the witnesses and the legal advisor 
of Dr. Grauert’s father, and Dr. Grauert handled the estate 
together (J.A. 20-21). There was no testimony as to 
whether Dr. Grauert acted as executor of his father’s 
estate. 

Dr. Grauert did not take over his deceased father’s 
medical practice because he wanted, and so stated, to 
return to the United States with his wife (J.A. 14, 21, 
28, 38). He rejected an opportunity to enter his uncle’s 
medical practice in Berlin because of his desire to return 
to New York (J.A. 30). His father had been a surgeon 
and gynecologist whose practice was large and so it took 
several months to liquidate it (J.A. 16, 38). Mrs. Schil- 
mann testified that it was necessary, due to the confidential 
nature of the records of Dr. Grauert’s father’s patients, 
for another doctor to handle such records, and Dr. Grauert 
therefore passed them on to whatever doctors were recom¬ 
mended. There were far too many decisions concerning 
the estate to be made on the spot so Dr. Grauert could 
not have made such decisions in the United States (J.A. 
31). During the summer of 1937, while seeking to settle 
the estate, Dr. Grauert was negotiating for an internship 
in a cancer research clinic in the United States (J.A. 49). 

After living a couple of months in Hamburg, Dr. and 
Mrs. Grauert moved in the fall of 1937 to Frankfurt and 
lived there in an apartment (J.A. 29, 46). Mrs. Grauert 
lived with her husband at all times while they were in 
Germany and they resided in Frankfurt until the end of 
the war when they moved back to Hamburg prior to their 
return to the United States (J.A. 46, 48, 65). Mrs. Grauert 
stated in an application for an American passport in 
March, 1941, that her legal residence was at 50 Forsthaus- 
strasse, Frankfort-on-Main, Germany (J.A. 63, 65). They 
considered their apartment in Frankfurt a temporary abode 
and the United States their home (J.A. 49, 50). They were 
always intending definitely to return to the United States 
(J.A. 44). Mrs. Grauert repeatedly said she wanted to re¬ 
turn quickly to the United States and she became angry at 
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Dr. Blunck because the settlement of the estate took so 
long (J.A. 15, 21, 27). Mrs. Grauert visited her parents 
in January, 1938, and then returned to Germany in April, 
1938, in time to give birth to their first child (J.A. 22, 
31, 32, 42). In March, 1939, Mrs. Grauert visited her 
parents and they visited the Grauerts in Germany in the 
fall of 1939 and took the Grauert’s child back to the United 
States (J.A. 22, 33, 43, 65). Dr. Grauert, upon their 
moving to Frankfurt in the fall of 1937, worked at the 
hospital in a training program (J.A. 29). Julie Bern- 
storff, appellants ’ grandmother and a witness, had stated 
in 1945 that Dr. Grauert had decided later in 1937 “to 
remain in Germany for a few years longer in order to 
complete his specialized professional training,” (J.A. 65). 
His activities in Frankfurt were those of a physician or 
surgeon until his eventual emigration to the United States, 
but whether as a staff member or in training was not 
clear (J.A. 34). 

In May, 1938, Mrs. Grauert gave up the idea of returning 
to New York in the near future because Germany then 
required of its citizens exit permit to leave Germany and 
draft-age men were not issued permits. Dr. Grauert tried 
to obtain such a permit in November 1938 (J.A. 42, 43). 
Dr. Blunck, who knew the young Grauerts very well and 
with whom they discussed all these matters often, did 
not know whether Dr. Grauert ever applied for a military 
permit from the German authorities to go to the United 
States (J.A. 22-23). Two more children, the appellants, 
were born to the Grauerts at Frankfort in 1941 and 1942 
respectively (J.A. 9-10, 43). Dr. and Mrs. Grauert made 
application for the registration of their two sons as Ameri¬ 
can citizens but such applications were denied by the State 
Department in 1944 on the ground that appellants had 
not acquired American citizenship at birth because Mrs. 
Grauert had not resided in the United States ten years 
prior to their birth, at least five of which were after 
attaining the age of 16 as required by law [Section 201(g) 
of the Nationality Act of 1940, 54 Stat. 1138-1139] (J.A. 
44, 45, 60, 61). Appellants became American citizens when 
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their father, Dr. Grauert, was naturalized in 1949 (J.A, 
43, 44). [Section 313 of the Nationality Act of 1940, 54 
Stat. 1145]. Since appellee’s denial of the applications 
by appellants for registration of their births as American 
citizens in 1944, appellee has repeated, in answer to a 
written inquiry by appellants’ counsel in 1952, that appel¬ 
lants did not acquire American citizenship at birth because 
appellants’ mother had not resided in the United States 
for ten years prior to their birth, at least five of which 
were after attaining the age of 16 (J.A. 62). Since appel¬ 
lants have become American citizens by virtue of their 
father’s naturalization, they have never applied to appellee 
for passports (J.A. 48). 

Appellants through next of kin filed an amended com¬ 
plaint in the District Court on February 3, 1955, asking 
for a declaratory judgment under 28 U.S.C. § 2201 (1952) 
that they were American citizens at birth (J.A. 2). The 
District Court entered a final judgment, filed September 
15, 1955, dismissing appellants’ complaint (J.A. 9). The 
court stated in a written opinion, filed August 26, 1955, 
that the two issues raised were (1) whether the court 
had jurisdiction of the complaint under the Declaratory 
Judgments Act, 28 U.S.C. § 2201 (1952), and (2) whether 
appellants’ mother, Mrs. Grauert, had resided the required 
five years in the United States after attaining the age 
of 16 (J.A. 6). The court held that the complaint did 
not present a controversy within the meaning of the Act 
and therefore must be dismissed for want of jurisdiction 
(J.A. 7). The court also concluded that on the merits 
appellants had not met the statutory requirement because 
their mother had not resided five years after attaining 
her sixteenth birthday in the United States—residence 
having been defined by the Supreme Court as a place of 
general abode (J.A. 8). This appeal was noted on Novem¬ 
ber 9, 1955 (J.A. 10-11). 

STATUTES INVOLVED 

The Declaratory Judgments Act, 62 Stat. 964 (1948), 
as amended, 28 U.S.C. § 2201 (1952): 
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“In a case of actual controversy within its juris¬ 
diction, except with respect to Federal taxes, any 
court of the United States, upon the filing of an 
appropriate pleading, may declare the rights and 
other legal relations of any interested party seeking 
such declaration, whether or not further relief is or 
could be sought. Any such declaration shall have 
the force and effect of a final judgment or decree 
and shall be reviewable as such.” 

Section 104 of the Nationality Act of 1940, 54 Stat. 1138 
(later amended by 66 Stat. 163, 8 U.S.C. § 1101-1503 
(1952)): 

“For the purposes of sections 201, 307(b), 403, 404, 
405, 406 and 407 of this Act, the place of general 
abode shall be deemed the place of residence.” 

Section 201 of the Nationality Act of 1940, 54 Stat. 
1138-1139 (later amended by 66 Stat. 163, 8 U.S.C. § 1101- 
1503 (952)): 

“The following shall be nationals and citizens of 
the United States at birth: 

• • • • • 


(g) A person born outside the United States and 
its outlying possessions of parents one of whom is 
a citizen of the United States who, prior to the birth 
of such person, has had ten years’ residence in the 
United States or one of its outlying possessions, 
at least five of which were after attaining the age 
of sixteen years, the other being an alien; . . . ” 

Section 313 of the Nationality Act of 1940, 54 Stat. 
1145 (later amended by 66 Stat. 163, 8 U.S.C. § 1101- 
1503 (1952)): 

“A child born outside of the United States, one 
of vrhose parents at the time of the child’s birth was 
an alien and the other of whose parents then was and 
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never thereafter ceased to be a citizen of the United 
States, shall, if such alien parent is naturalized, be 
deemed a citizen of the United States, when—(a) 
Such naturalization takes place while such child is 
under the age of eighteen years; and (b) Such child 
is residing in the United States at the time of naturali¬ 
zation or thereafter and begins to reside permanently 
in the United States while under the age of eighteen 
years. ...” 

SUMMARY OF ARGUMENT 

1. Appellants brought an action for declaratory judg¬ 
ment pursuant to 28 U.S.C. § 2201 that they had been 
American citizens at birth. Appellants, aged 14 and 15, 
are naturalized American citizens presently residing with 
their American citizen parents in the United States. Their 
complaint alleged only that they had sought to be regis¬ 
tered as American citizens at birth in Germany, in 1941 
and 1942 respectively, and that appellee denied their appli¬ 
cations for registration on the ground that appellants’ 
American parent had not had ten years’ residence in the 
United States prior to appellants’ birth—five of which 
must come after she had attained 16 years of age—as 
required by section 201(g) of the Nationality Act of 1940. 
Appellants did not allege that they were presently preju¬ 
diced or would be prejudiced in the foreseeable future 
by reason of their acquisition of citizenship by naturali¬ 
zation. Appellants did not allege that appellee had taken 
or would ever take any coercive action against appel¬ 
lants on the ground that they were citizens by naturaliza¬ 
tion. Appellants’ complaint did not present an actual 
controversy as required by the Declaratory Judgments 
Act and therefore the District Court correctly dismissed 
such complaint for lack of jurisdiction. 

2. Section 201(g) of the Nationality Act of 1940, which 
is applicable in this case, provides that in order for children 
born abroad of a citizen and an alien to acquire citizenship 
at birth, the American parent must have had ten years’ 
residence in the United States—five of which must have 
come after her sixteenth birthday—prior to the birth of 
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such children. The Congress stated and intended that 
for the purposes of section 201(g) the place of one’s 
general abode or principal dwelling place shall be deemed 
the place of one’s residence. The Supreme Court de¬ 
clared, after an analysis of the statute and the legislative 
history, that the place of one’s residence was one’s prin¬ 
cipal dwelling place—an objective fact to be determined 
without regard to the individual’s intent and without 
regard to the reasons or purpose for the individual’s 
living in the particular place. In this case, appellants’ 
citizen parent left the United States at the age of 20, 
married a German citizen in Germany, and lived in Ger¬ 
many with her husband until after the births of appel¬ 
lants. Applying the Act of 1940 as stated by Congress 
and as interpreted by the Supreme Court, the District 
Court correctly concluded on the merits that appellants’ 
mother had not had five years’ residence in the United 
States prior to their births abroad. 

ARGUMENT 

I 

The District Court Correctly Held It Did Not Have Jurisdiction 
Over the Complaint of Appellants—Naturalized American 
Citizens—Asking for a Declaration That They Acquired Citi¬ 
zenship at Birth but Not Alleging That They Had Been or 
Would Be Prejudiced in the Foreseeable Future by Reason of 
Being Naturalized Citizens Because the Complaint Did Not 
Present an Actual Controversy. 

Appellants are now, and have been for approximately 
eight years, American citizens (J.A. 43-44). They asked 
in their complaint that they be declared to have been 
American citizens at birth (J.A. 4), but the District Court 
dismissed their complaint on the ground that it lacked 
jurisdiction because the complaint did not present an actual 
controversy within the meaning of 28 U.S.C. § 2201 (1952) 
(J.A. 9, 10). Appellants alleged in their complaint only 
that they had applied at birth for registration as American 
citizens and that such applications had been denied by 
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appellee (J.A. 3). Appellants make no allegations either 
that appellee has taken or sought to take any adverse 
action on account of their being naturalized American 
citizens, or that they themselves have been prejudiced or 
will be prejudiced in the foreseeable future on account 
of their status as naturalized American citizens. Although 
they are American citizens by naturalization and not birth, 
there is no second class citizenship in the United States 
and appellants’ rights and privileges as citizens are no 
different than those of native-born Americans except in 
a very few factual situations which neither exist nor are 
alleged to have existed in this case. Thus, appellants, 
who are minors presently residing in the United States 
with their American parents, may be prejudiced on account 
of being naturalized American citizens only if they decide: 
to travel abroad and reside continuously in a foreign coun¬ 
try; to seek employment with the Central Intelligence 
Agency or the State Department; to become a candidate 
for the office of President of the United States; or to seek 
to reclaim property owned in the United States which had 
been vested pursuant to the Trading With the Enemy Act 
(App. Br. 9-11). Appellants did not allege in their com¬ 
plaint nor do they now contend that they have taken, are 
about to take, or will ever take any of those actions. And 
appellants did not allege nor do they now contend that ap¬ 
pellee has denied to them any right or privilege of Ameri¬ 
can citizenship on the ground that such citizenship is based 
on naturalization rather than birth. 

The federal Declaratory Judgments Act did not enlarge 
the jurisdiction of the federal courts nor do away with 
the jurisdictional requirement that an actual controversy 
exists. See DiBencdetto v. Morgentliau, 80 U.S. App. D.C. 
34,148 F.2d 223 (1945), cert, dismissed 326 U.S. 686 (1945); 
Doehler Metal Furniture Co. v. Warren, 76 U. S. App. 
D.C. 60,129 F.2d 43 (1942), cert, denied 317 U.S. 663 (1942). 
It may be noted that Congress had provided in section 503 
of the Nationality Act of 1940 (54 Stat. 1171) that: 

“If any person who claims a right or privilege 
as a national of the United States is denied such 
right or privilege by any Department or agency . . . 


upon the ground that he is not a national of the 
United States, such person . . . may institute an 
action against the head of such Department or agency 
. . . for a judgment declaring him to be a national 
of the United States.’’ 

Appellants were unable to avail themselves of this appro¬ 
priate statutory remedy for the obvious reason that no 
right or privilege has been denied them by appellee. 
Consequently, appellants are seeking to do indirectly what 
they cannot do directly. 

The Supreme Court has said: 

“The controversv must be definite and concrete, 
touching the legal relations of parties having adverse 
legal interests. ... It must be a real and substantial 
controversy admitting of specific relief through a de¬ 
cree of conclusive character, as distinguished from an 
opinion advising what the law would be upon a hypo¬ 
thetical state of facts.” {Aetna Life Ins. Co. v. Ha¬ 
worth, 300 U.S. 227, 239-240 (1937)). 

Here, there is no definite and concrete controversy be¬ 
cause no cause of action has accrued to either party in 
relationship to the issue of citizenship nor is it relatively 
certain that it will ever accrue. Appellants—presently 
American citizens aged 14 and 15—will not be endangered 
or forced into acting upon their asserted claim of citizen¬ 
ship at birth until the occurrence of contingencies which 
are scarcely likely, under the alleged facts, to take place— 
i.e. running for President, residing abroad, suing the Alien 
Property Custodian, or going to work for the State De¬ 
partment. In short, appellants would seek from the courts 
an advisory’ opinion on the law setting forth their rights 
as citizens for some unascertainable future date. An au¬ 
thoritative text states: 

“In general, it may be said that the facts on which 
a legal decision is demanded must have accrued, for 
the principle of a declaratory judgment is that it de¬ 
clares the existing law on an existing state of facts. 
The danger or dilemma of the plaintiff must be present, 
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not contingent on the happening of hypothetical future 
events—although it may involve future benefits or 
disadvantages—and the prejudice to his position must 
be actual and genuine and not merely possible or 
remote.” (Borchard, Actions for Declaratory Judg¬ 
ments, 2d ed. (1951) p. 63.) 

And so the District Court in this case correctly realized 
that in order for a case to be justiciable it is necessary 
that (J.A. 7), “a coercive cause of action has already 
accrued to one of the parties with regard to that issue, 
or if it is relatively certain that coercive litigation will 
eventually ensue between the same parties if a declara¬ 
tion is refused. [62 Harv. L. Rev. 787 (1949) Develop¬ 
ments in the Law: Declaratory Judgments 1941-1949.] 
Cases cited by plaintiffs are illustrative of this. ... In 
the case at bar plaintiffs may be harmed if they do certain 
things. Not only is damage to them contingent, but there 
is no recital of intent to do the acts bringing them within 
the area of harm. Hypothetical damage is not enough. 
Courts do not adjudge except when definite rights appear 
on one side and definite prejudicial interferences upon the 
other. [United Public Workers v. Mitchell, 330 U.S. 75 
(1945).]” 

The cases cited by appellants (App. Br. at p. 12-15), 
only serve to point up the absence of an actual contro¬ 
versy in this case and the inappropriateness of their com¬ 
plaint for a declaratory judgment under 28 U.S.C. § 2201 
(1952). Thus, in Aetna v. Haworth, supra, the insured 
under life insurance policies claimed he was relieved from 
paying premiums and entitled to the continuance of such 
policies and to disability benefits on the ground that he 
was totally disabled. The insurance company sought a 
declaration that insured was not totally disabled and had 
not been relieved of his obligation to pay premiums and 
therefore that his continued failure to pay such premiums 
had caused the policies to lapse and the company conse¬ 
quently was freed from further contractual liability upon 
these policies. This dispute thus related to legal rights 
and obligations arising from certain insurance policies 
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and it . . calls not for an advisory opinion upon a 
hypothetical basis, but for an adjudication of present right 
upon established facts.” (Emphasis supplied) (Id. at 
242). 

In Akron, Canton & Youngstoivn R. Co. v. Barnes, 215 
F. 2d 423 (7th Cir. 1954), certain labor unions submitted 
under the Railroad Labor Act proposals concerning the 
establishment of an insurance and welfare plan for em¬ 
ployees for the purpose of collective bargaining with their 
employer railroads and the railroads sought a declaration 
as to whether such proposals fell within the provisions 
of the Act, as affecting pay and working conditions, and 
therefore whether they were required to bargain collec¬ 
tively on such proposals. An impasse had been reached 
over the need for bargaining and it was thought that this 
dispute “. . . does not call for an advisory opinion upon 
a hypothetical basis but seeks an adjudication of the 
present respective rights and duties of the parties under 
the statute.’’ (Id. at 428) 

In Aetna Casualty & Surety Co. v. Quarles, 92 F. 2d 
321 (4th Cir. 1937), the court sustained the trial court’s 
dismissal of appellant’s complaint for a declaratory judg¬ 
ment. However, even there, the controversy was far more 
concrete and definite than the alleged controversy in the 
instant case. There, the wife of the insured under an 
auto liability insurance policy sued her husband for in¬ 
juries suffered as a result of an accident occurring while 
he had been driving and she recovered a judgment in a 
state court. The policy provided that the company could 
be sued upon any judgment recovered against the insured. 
The company sought a declaration that the original suit 
had been of a collusive nature and that it was not obli¬ 
gated under the existing policy to defend the insured or 
to pay the judgment entered against him. The court, 
in affirming the trial court’s dismissal, noted that the 
Act did not add to the jurisdiction of federal courts but 
only provided a procedural remedy for use in cases of 
which the courts already had jurisdiction. 

Finally, in Delaney v. Carter Oil Co., 174 F. 2d 314 (10th 
Cir. 1949), cert, denied, 338 U.S. 824 (1950), the complain¬ 
ant had acquired an undivided 60% interest in gas and oil 
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leases apparently owned by defendants in consideration of 
payment of cash and promises to do the drilling of wells. 
After complainant had entered into performance, and wells 
were in operation, a third party brought suit against de¬ 
fendants for an undivided one-third interest in the leasehold 
estates covered by the contract in existence between the 
complainant and the defendants. The complainant sought a 
declaration as to the identity and respective rights of the 
owners of the leaseholds. “It thus asserted a direct and 
immediate legal interest in the outcome of the controversy 
between the [defendants and the third party] ... It 
sought to secure a settlement or stabilization of the rights 
of the parties by suing all interested parties for a declara¬ 
tion of their rights under a contract, in which they all 
claimed a legal interest.’’ (Id. at 316). 

From the above cases it will be seen that the well- 
driller, the auto insurance company, the struck railroads 
and the life insurance company all were involved in defi¬ 
nite, concrete, real and substantial controversies in which 
they desperately needed declarations as to fact or law 
in the face of coercive litigation already in progress or 
about to commence and therefore they could make use 
of the Declaratory Judgments Act as an appropriate 
procedural device. They sought no advisory opinion upon 
hypothetical facts. The striking difference between the 
cases cited by appellants and this case shows beyond doubt 
that the District Court correctly dismissed appellants’ 
case for failure to present an actual controversy. 

II 

Appellants Were Not American Citizens at Their Births Outside 
the United States Because Their American Parent Had Not 
Had That Five Years’ Residence in the United States Prior to 
Their Births Required by Section 201(g) of the 1940 
Nationality Act. 

A. Introduction 

Assuming arguendo that this case presents an actual 
controversy, which it obviously does not, and that the Dis¬ 
trict Court had jurisdiction, which it ruled it did not, the 
statute applicable for determining whether appellants could 
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have been citizens at birth in 1941 and 1942 is the Na¬ 
tionality Act of 1940, 54 Stat. 1138. Section 201(g) of that 
Act provided in substance that, in order for a child born 
abroad of an American citizen and an alien to acquire 
American citizenship at birth, prior to such birth the 
American parent of such child must have had at least ten 
years’ residence in the United States at least five of which 
must have come after the American parent’s sixteenth 
birthdav. 

It is not disputed that Mrs. Grauert, appellants’ mother, 
was an American who left the United States in June, 1937 
at the age of 20 (J.A. 9-10). It is further not disputed 
that Mrs. Grauert lived with her husband in Germany 
from July, 1937 until appellants’ births in Germany in 
1941 and 1942 (J.A. 46, 48), with the exception of several 
months’ visits to her parents’ home in New York in 1938 
and 1939 (J.A. 46, 48, 65). It was contended in behalf 
of appellants that their parents—Dr. and Mrs. Grauert— 
intended to return to the United States but were held in 
Germany because: 1) it was necessary to be there to 
liquidate Dr. Grauert’s father’s large medical practice 
in the field of gynecology, but there was testimony such 
liquidation would take several months only (J.A. 16, 38), 
which is surely a reasonable estimate even with the rather 
unusual method followed in the disposition of the patients’ 
records; 2) it was necessary to be on the spot to settle Dr. 
Grauert’s father’s estate and this took a long time due 
to the fact that Dr. Grauert’s sisters lived far away (J.A. 
22), yet the sister of Dr. Grauert who lived the most dis¬ 
tance from Germany had been in Hamburg and remained 
there after her father’s death (J.A. 24, 25), and conse¬ 
quently was available during the time the estate was being 
settled, and there was testimony that Dr. Grauert was 
actively seeking to obtain a research position in the United 
States during the time his presence was purportedly so 
indispensable to the estate’s settlement (J.A. 49); and, 3) 
it was impossible to leave after May, 1938, because Dr. 
Grauert could not obtain the required exit permit from 
German authorities (J.A. 42, 43), but their dear friend, 
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Dr. Blunck, with whom they talked so often of these mat¬ 
ters, did not know that Dr. Grauert had ever applied for 
the permit (J.A. 22-23), and Mrs. Grauert’s mother stated 
in 1945, about ten years prior to the institution of this 
action, that Dr. Grauert had decided in 1937—even before he 
had been informed that the exit permit was required— 
to remain in Germany a few years longer in order to 
complete his specialized training (J.A. 65). However 
contradictory and confusing are the reasons for or the 
purpose of the Grauerts living in Germany from 1937 
until January 31, 1941, the date of birth of the first of 
their children and one of the appellants, such reasons or 
purpose are neither relevant nor material to the determi¬ 
nation of whether Mrs. Grauert had five vears’ residence 
in the United States after she was sixteen years old and 
before her children were born abroad. The Congress and 
the Supreme Court have taken an identical position that 
where one has his principal dwelling place is where one 
has his residence for the purposes of the applicable section 
of the 1940 Act. 

B. What Congress Said. 

Congress explicitly defined in Section 104 of the 1940 
Act vrhat the term “residence” meant when used in sec¬ 
tion 201(g) of that Act by stating “[F]or the purposes 
of sections 201 ... of this chapter, the place of general 
abode shall be deemed the place of residence.” The statu¬ 
tory term “place of general abode” had its origin in 
legislation concerning the expatriation of American citi¬ 
zens and their protection abroad. H. Rep. No. 2396, 76tli 
Cong., 3d Sess. 5 (1940). Thus, section 2 of the Act of 
March 2, 1907 had provided: “When any naturalized citi¬ 
zen shall have resided for two years in the foreign state 
from which he came, or for five years in any other foreign 
state it shall be presumed that he has ceased to be an 
American citizen, and the place of his general abode shall 
be deemed his place of residence during said years. . . . ” 
34 Stat. 1228. Evidently, in 1907, Congress felt that the 
term “the place of general abode”, when used to denote 
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one’s “residence” in section 2, required no explanation 
since its plain meaning was the place where one generally 
or for the most part lives or makes his home and espe¬ 
cially since this meaning obviously was in harmony with 
the purpose of the statute—to expatriate a naturalized 
citizen who lives in a foreign country and outside of the 
United States for too long a period of time. As appellants 
point out, the term “place of abode” has been defined 
judicially to mean where one dwells or where one makes 
his place of residence for the time being—the emphasis 
apparently being on presence rather than intent (App. Br. 
at. 18-19)/ 

Some years later, a committee (composed of the Attorney 
General, the Secretarv of Labor and the Secretarv of 
State), appointed by the President to review all the nation¬ 
ality laws of the United States and to codify them into a 
comprehensive Nationality Law for submission to Congress, 
recommended the enactment of a section 104 containing 
language almost identical to that subsequently enacted. 
The section suggested by the Presidential committee pro¬ 
vided : 

“For the purposes of sections 201, 402, 403, 404 and 
405 of this Act—the place of general abode shall be the 
place of residence.” 

The committee explained its suggested section 104 as 
follows: 

“Definitions of ‘residence’ frequently include the 
element of intent as to the future place of abode. 
However, in section 104 hereof no mention is made 
of intent, and the actual ‘place of general abode’ is 
the sole test for determining residence. The words 
‘place of general abode’, which are taken from the 
second paragraph of section 2 of the Citizenship Act 
of March 2, 1907 (34 Stat. 1228), seem to speak for 
themselves. They relate to the principal dwelling 
place of a person.” Hearings before the House Com¬ 
mittee on Immigration and Naturalization on H. R. 
6127, superseded by H. R. 9980, 76th Cong., 1st Sess. 
407, 417 (1940). 
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Congress enacted section 104 as it had been recommended 
and thereby intended the term “place of general abode” 
to connote neither permanence of residence nor domicile 
in the strict sense, but simply the “principal dwelling 
place”. This emphasis by Congress on where a person 
lived or made his home rather than where he intended 
his home or -where he claimed legal domicile to be is in 
keeping with the purpose of section 201(g) to require 
that Americans who pass on American citizenship to their 
children born abroad must first have resided—physically— 
in the United States. Physical presence was definitely 
material in determining whether an American citizen had 
met the residence requirements of section 201(g). Thus, 
the Senate Committee, in commenting upon the residence 
requirement of section 201(g) of the Nationality Act of 
1940, stated: 

“Under the present law [prior to 1940] a child 
born outside ... of the United States of one citizen 
and one alien parent becomes a citizen at birth, pro¬ 
vided the citizen parent has resided in the United 
States before the birth of the child. No prescribed 
period of residence in this country of the citizen parent 
is fixed. Under the code [proposed 1940 Act] the 
citizen parent must have resided in the United States 
preceding the child’s birth for at least ten years, five 
years of which must have been after reaching the age 
of sixteen years. This restriction would prevent the 
perpetuation of United States citizenship by . . . 
[those] who may have been born in the United States 
but who go abroad as infants and do not return to 
this country. Neither such persons nor their foreign- 
born children would have a real American background, 
or any interest except that of being protected by the 
United States Government while in foreign countries.” 
(S. Rep. 2150, 76th Cong., 3d Sess. 4^1940). (Em¬ 
phasis supplied.) 

C. What the Supreme Court Said. 

The Supreme Court has also had occasion to decide the 


meaning: of the term “residence” as used in the Nation¬ 
ality Act of 1940 and has followed the expressed Con¬ 
gressional intent. Savorgnan v. United States , 338 U.S. 
491 (1950). There, an American citizen residing in the 
United States desired to marry an Italian citizen but she 
first had to become an Italian citizen. Her husband-to-be, 
an Italian diplomatic official, prepared her application, 
which was in Italian and which she did not understand, 
and she applied for such citizenship. She then signed an 
instrument which contained an oath, in Italian, expressly 
renouncing her American citizenship and swearing her 
allegiance to the King of Italy. No ceremony or formal 
administration of the oath accompanied her signature. 
The instrument itself was neither translated for her nor 
its contents explained to her. They were married in 1940, 
they left for Italy in 1941 and lived in Italy until Novem¬ 
ber, 1945, at which time appellant sought to obtain a 
certificate that she was an American citizen. 

The District Court made findings of fact that at the 
time she signed the application in 1940 she intended to 
obtain Italian citizenship but that she had not intended 
to endanger her American citizenship or to renounce her 
allegiance to the United States. The District Court fur¬ 
ther found that when she left the United States to travel 
to Italy with her husband—Italian diplomatic officials hav¬ 
ing been required to leave the United States—she did not 
intend to establish a permanent residence in Italy nor 
abandon her residence in the United States. 

Section 403 of the Nationality Act of 1940 provided 
that “. . . expatriation shall result from the performance 
within the United States ... of any of the acts or the 
fulfillment of any of the conditions specified [such acts 
being enumerated in section 401, such as obtaining natu¬ 
ralization in a foreign state or making a declaration of 
allegiance to a foreign state] if and when the national 
thereafter takes up a residence abroad”. The Supreme 
Court concluded that she lost her American citizenship 
when she took up residence in Italy. In order to reach 
such conclusion, the Court had to consider the effect of 
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residence in Italy upon appellant’s American citizenship 
and the Court turned to section 104 and its definition of 
the term “residence”, which, the Court noted, did not 
mention the intent of the person concerned. 

The Court then stated (at 504-505): 

“The Act cleared up the uncertainties which had 
been left by early decisions as to the type and amount, 
if any, of residence abroad that was required to estab¬ 
lish expatriation. In contrast to such terms as: 
‘temporary residence’, ‘domicile’, ‘removal, with his 
family and effects’, ‘absolute removal’ or ‘permanent 
residence’, the new Act used the term ‘residence’ as 
plainly as possible to denote an objective fact. To 
identify the required ‘place of residence’, it required 
only that it be the ‘place of general abode’ ”. (Foot¬ 
notes omitted.) 

The Court drew on the legislative history of section 104 
of the Nationality Act of 1940, which has been cited here¬ 
inbefore in appellee’s brief, to support its interpretation. 
The Court then continued (at 505-506): 

“The District Court did not find that the petitioner 
failed to take up an actual residence or place of 
general abode abroad. It found merely that in ‘July, 
1941 when she left this country for Italy, she did so 
without any intention of establishing a permanent 
residence abroad or abandoning her residence in the 
United States. . . . ’ Under the Act of 1940, the issue 
is not what her intent was on leaving the United 
States, nor whether, at any later time, it was her 
intent to have a permanent residence abroad or to 
have a residence in the United States. The issue is 
only whether she did, at any time between July, 1941, 
and November, 1945, in fact ‘reside’ abroad. The 
test of such residence is whether, at any time during 
that period, she did, in fact, have a ‘principal dwell¬ 
ing place’ or ‘place of general abode’ abroad. . . . 
Whatever may have been her reasons, wishes or in¬ 
tent, her principal dwelling place was in fact with 
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her liusband in Rome where he was serving in his 
Foreign Ministry. Her intent as to her ‘domicile’ 
or as to her ‘permanent residence,’ as distinguished 
from her actual ‘residence’, ‘principal dwelling place’, 
and ‘place of abode’, is not material. She expatriated 
herself under the laws of the United States by her 
naturalization as an Italian citizen followed by her 
residence abroad.” 

Assuming arguendo that when Mrs. Grauert left the 
United States for Germany she had no intention of estab¬ 
lishing a permanent residence abroad or of abandoning 
her residence in the United States, what her intent was 
on leaving the United States is not the issue under sec¬ 
tions 104 and 201 of the Act of 1940. The issue raised is 
whether between 1937 and 1941—the date of the birth of 
the first appellant—she had her principal dwelling place 
or place of general abode in Germany. The record shows 
that whatever might have been Mrs. Grauert’s reasons, 
intent or wishes, her principal dwelling place was in Ger¬ 
many with her husband from 1937 until 1941. Her intent 
that New York be her domicile or her permanent resi¬ 
dence as distinguished from her actual residence, principal 
dwelling place or place of abode was and is not material 
to the determination of this case in view of the plain lan¬ 
guage of both the Supreme Court and Congress. She 
did in fact reside in Germany from 1937 on and conse¬ 
quently did not in fact have five years’ residence in the 
United States after she was sixteen and prior to the birth 
of appellants. Therefore appellants were not American 
citizens at birth. 

D. What Appellants Say. 

Appellant cites the decisions handed down since the 
Savorgnan case as having made the issue of residence 
dependent upon intent or purpose of stay (Br. 29, 31). 
Talbot v. Acheson , 110 F. Supp. 182 (D.C.D.C. 1951), is 
clearly distinguishable on its facts from the instant case. 
There, the question was whether the plaintiff, a naturalized 
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citizen, had resided continuously for five years in Ethiopia 
within the meaning of the 1940 Act, and so lost his citizen¬ 
ship by expatriation. He had lived in New York from 
1927 to 1943; he had entered into a contract with the 
Ethiopian Government and had worked there from 1943 
to 1945 although he continued to pay the rent and utilities in 
New York; he had returned to the United States in Janu¬ 
ary, 1946, and lived here—seeking employment without 
success—until June, 1946, at which time lie had returned 
to Ethiopia for three more years of employment under 
a contract; and, he sought to return to the United States 
in 1949 at which time a certificate of loss of nationality 
was issued by the State Department. The District Court 
held he had never lost his citizenship because plaintiff 
had taken up his place of general abode in New York 
from January, 1946 to June, 1946 and he had never re¬ 
sided continuously, unbrokenly or uninterruptedly for five 
years in Ethiopia. The Court further stated: “The Court 
is cold toward the plaintiff’s contention on the question 
of domicile. Residence under sections 804 and 504 of Title 
8, U.S.C.A., [Sections 404 and 104 of the Act of 1940] 
is the place of general abode and, certainly, the place of 
general abode of plaintiff, during the periods he was in 
Ethiopia, was in Ethiopia for the purposes of those sec¬ 
tions.” (Id. at 183-184). Certainly, in the instant case, 
from 1937 through 1941, during which time Mrs. Grauert 
was in Germany, her residence or place of general abode 
was in Germany. 

As for the other decisions cited by appellants which 
came after the Savorgnan case, it may be noted that, un¬ 
like appellants, the complaining party or parties in the 
cited cases had been denied entry into this country and 
were fighting for American citizenship. It may be further 
noted that in none of the cited cases did the courts in 
interpreting the term “residence”, as it was defined in 
section 104, see fit to examine the legislative history to 
determine what Congress had intended by its use of the 
term “place of general abode”. The cases of Lee You v. 
Acheson, 109 F. Supp. 98 (Texas S.D. 1952), Wong Gan 
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Chee v. Acheson, 95 F. Supp. 817 (Calif. N.D. 1951) and 
Acheson v. Yee King Gee, 184 F. 2d 382 (9th Cir. 1950), 
involved the meaning of the term “residence” as used in 
the 1940 Act, and the courts rendering decision were 
apparently unaware of the Supreme Court’s decision in 
point because they did not cite the Savorgnan case, much 
less follow it. 

Two federal courts sought to distinguish the Supreme 
Court’s decision. Toy Teung Kwong v. Acheson, 97 F. 
Supp. 745 (Calif. N.D. 1951), raised the question of whether 
plaintiff, born in China of an American parent and an 
alien, acquired citizenship at birth. The facts were that 
plaintiff’s father, a native of China, had become a natural¬ 
ized American citizen in 1938 and lived in California until 
December, 1946; at that time the plaintiff’s father returned 
to China to visit his ailing mother and while in China 
married plaintiff’s mother in 1947; plaintiff was born of 
this union and plaintiff’s father was unable to return for 
various reasons to the United States until 1949. Thus, 
plaintiff’s father had not had ten years’ residence in the 
United States prior to plaintiff’s birth in China. The 
court recognized and discussed the Savorgnan decision 
saying (at 746-747): 

“Section 104, defining the place of general abode 
as the place of residence, applies not only to section 
403, but also to section 201 [of the Act of 1940] . . . 
Therefore, it follows, that the Supreme Court’s inter¬ 
pretation of ‘general abode’ must be applied con¬ 
sistently in the two sections. At page 299 of 70 S. Ct. 
of the opinion the court points out that ‘. . . the new 
Act used the term residence as plainly as possible 
to denote an objective fact’. (Emphasis added). In¬ 
tent is ruled out as a factor. . . . The test of actually 
residing or residence abroad is given at page 300 of 
70 S. Ct. of the opinion: ‘The test ... is whether, 
at any time during that period, she did, in fact, have 
a principal dwelling place or place of general abode 
abroad’. Thus, it is a question of fact in each instance 
as to which is the principal dwelling place. The court’s 
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use of actual residence must be viewed from that 
perspective. . . . Actual residence is not synonymous 
with physical presence, nor does the court hold that 
a sojourn abroad of any duration, however transient, 
or whatever the purpose forfeits domestic residence. 
The issue of fact still remains. . . . [plaintiff] had 
his principal place of residence in the United States. 
His visit to China was merely for the purpose of 
attending his mother in her illness. He did not estab¬ 
lish his general abode there. The mere fact of de¬ 
tention due to a concatenation of unavoidable circum¬ 
stances does not alter his residence status during the 
crucial five year period.” 

The District Court’s opinion is thus revealed as self¬ 
contradictory in that it recognizes that the Supreme Court 
had held that place of residence is an objective fact but 
nevertheless proceeds to consider the purpose and circum¬ 
stances of the trip to China. The District Court appar¬ 
ently did not read far enough in the Savorgnan decision, 
for the Supreme Court had stated later on in its opinion: 
“"Whatever may have been her [Mrs. Savorgnan] reasons, 
wishes or intent her principal dwelling place was in fact 
with her husband in Rome. ...” So, in the Toy case, 
whatever may have been the reasons of plaintiff’s father, 
his principal dwelling place was in fact in China with 
his wife and plaintiff from 1946 to 1948. 

United States v. Karahalias, 205 F. 2d 331 (2nd Cir. 
1953), held only that a naturalized citizen, who had gone 
back to his native country and who had learned in 1934 that 
an action had begun to cancel his certificate of naturalization 
for fraud and who could not take his critically ill wife back 
to the United States until 1939 at which time the war 
prevented his return, should have been excused under 
Federal Rule of Civil Procedure 60(b)(6) from his delay 
in seeking to reopen the default denaturalization judgment 
that had been rendered. In answer to one of the Govern¬ 
ment’s arguments—that petitioner had lost his citizenship 
by residing for three years in his domicil of origin—the 
court stated: “Whether Karahalias did ‘reside’ in Greece 
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during the time he was there depends upon his intent, and 
that in turn upon the circumstances that may have com¬ 
pelled him to remain.” (Id. at 334). On petition for re¬ 
hearing, the Government urged that the above was con¬ 
trary to what the Supreme Court had said in the Savorgnan 
case. The court, in denying the petition, quoted parts of 
the Supreme Court’s opinion and then concluded: 

“There can of course be no doubt that by all this 
the court meant to exclude ‘intent’, in the sense that 
that word is a factor in determining domicile. On 
the other hand, we do not believe that the court meant 
to hold that a person’s ‘permanent place of abode’ 
must always be determined onlv bv his external con- 
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duct, regardless of the purposes of his stay. In the 
case at bar, if Karahalias went to Greece for a tem¬ 
porary visit that was continued because of his wife’s 
illness, until he was forbidden a reentry or was pre¬ 
vented bv the war, we do not believe he automatically 
lost his citizenship.” (at 335). 

In addition to substituting, inadvertently, the term “per¬ 
manent place of abode” for the term actually used in the 
statute “place of general abode”, the Court of Appeals ap¬ 
parently was not informed by counsel that in the Savorgnan 
case, Mrs. Savorgnan had left the United States to go 
with her husband to Italy and the war prevented her 
return, just as Mr. Karahalias went with his -wife to Greece 
and her illness and then war prevented his return. The 
Supreme Court, as noted hereinbefore, had stated: 

“Whatever may have been her reasons, wishes or 

intent, her principal dwelling place was in fact with 

her husband in Rome where he was serving in his 

Foreign Ministry. Her intent as to her ‘domicile’ 

or as to her ‘permanent residence’, as distinguished 

from her actual ‘residence’, ‘principal dwelling place’, 

and ‘place of abode’, is not material. She expatriated 

herself under the laws of the United States bv her 

¥ 

naturalization as an Italian citizen followed by her 
residence abroad.” (at 506). 
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It is submitted that when those decisions of lower courts 
cited by appellants are analyzed and then compared with 
the plain language of the Congress and the Supreme Court 
on the point of what constitutes residence under the Act 
of 1940, it must be concluded that residence is correctly 
defined as one’s place of general abode or principal dwell¬ 
ing place in fact to be determined regardless of his intent 
or his reasons or purpose for living there. 

Appellant also contends that the term “residence” has 
a different meaning in different parts of the Act of 1940, 
and, thus, residence in section 201 may mean one thing 
and residence in section 403 may mean another. Appel¬ 
lants apparently envisage the term “residence” creeping 
through the Act of 1940 from one section to another chang¬ 
ing its meaning as the chameleon changes its color. Rather 
than being a chameleon-like word, “residence” would be 
more aptly and accurately described as a leopard-like 
■word. The term “place of residence” could scarcely be 
thought to change its meaning from one section to another 
w’hen the Congress has plainly and explicitly stated that for 
the purposes of certain enumerated sections of the Act it 
shall be deemed the place of general abode and when 
there is no word or hint in the legislative history of the 
Act of 1940 that “residence” was to have different mean¬ 
ings in different sections. Appellants’ citations (Br. 25- 
29), are not in point because the particular word used 
in those statutes in question was never specifically defined 
in a separate section of those statutes as was done in 
the instant case. 

Finally, appellants contend that to deny American citi¬ 
zenship at birth to children born of an American mother 
who had twenty years’ residence in the United States, 
four of which came after her sixteenth birthday, is not 
only an unreasonable result but also contrary to the pur¬ 
pose of the Act. As shown hereinbefore, section 201 was 
designed to prevent perpetuation of American citizenship 
by an American citizen, who goes abroad without really 
considering America as his country and does not return, 
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to his child born abroad of an alien parent. Obviously, 
it was impossible for Congress to determine exactly how 
many years’ residence in this country would develop a 
suitable American heritage in a citizen to enable him to 
pass the precious right of American citizenship to his 
child born abroad. Congress, in its best judgment, had 
to prescribe a period of time of residence in this country 
and it fixed such period at ten years, five of which were 
to come after the sixteenth birthday. That the result may 
be unjust in this particular case is no reason not to apply 
the law of the land when that law has been clearly stated 
by Congress and unequivocally applied by the Supreme 
Court. It may be noted that far from being dissatisfied 
with the results of applying the 1940 Act’s definition of 
“residence”, Congress has reaffirmed its definition of 
“residence” and stated in the 1952 Act that: 

“The term ‘residence’ means the place of general 
abode; the place of general abode of a person means 
his principal actual dwelling place in fact, without 
regard to intent.” (Section 101(33), 66 Stat. 166, 
8U.S.C. §1101 (a) (1952)). 

Furthermore, Congress has continued by the 1952 Act to 
require that in order for persons born abroad of an 
alien and a citizen to acquire American citizenship the 
American parent must have been physically present in 
the United States for at least ten years prior to the 
child’s birth—at least five of which must have come after 
the age of fourteen. See section 301, 66 Stat. 235, 8 U.S.C. 
§ 1401(a) (1952). As appellants recognize, the fact that 
the result in this case may be unjust by reason of applying 
the statute does not authorize the judiciary to go against 
the statute unless the statute is unambiguous and needs 
judicial interpretation (Br. at 39). The statute was ob¬ 
viously not ambiguous and there could scarcely be a need 
now for a judicial interpretation of the statute in view 
of the Savorgnan case. Consequently, the District Court 
correctly applied the applicable section of the applicable 
statute to this case and correctly concluded that appel- 


lants did not acquire citizenship at birth because their 
mother had not had five years’ residence in the United 
States after she was sixteen and before appellants were 
born abroad. 

conclusion 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney, 
Lewis Carroll, 

Catherine Kelly, 

John W. Kern III, 
Assistant United States Attorneys. 
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